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ELOGE OF M. POTHIER. 


The life of a man of science is seldom very fertile in 
events, which are calculated to interest our curiosity. Sim- 
plicity and uniformity are its character, and its only eras 
are those of his works. His history is like that of a nation, 
whose government has been long exempt from ambition, 
friendly to peace, selely occupied with the care of rendering 


its subjects happy, and enlightened in the means of doing 


so. The annals of such a people will be very barren; when 
you have learned its constitution and administration, you 
know its history ; it will be the same in one age as in another, 
because the character of order is uniformity. 


The agitation of the passions is the cause of events, and 
history is only the recital of the effects produced. The life 
of a man of science is the more happy, as it is the less re- 
plete with interesting occurrences. 


Sometimes he is carried against his inclinations amidst 
the storms of life, to which he is naturally a stranger. Cir- 
cumstances remove him from his proper sphere, and subject 
him to the passions of others, or raise him to situations 
which expose him ‘to their contradiction. His life then 
becomes interesting at the expence of his repose. 


Pothier had never any ground of complaint from the pas 
sions of himself or others. Nothing disturbed the tran- 


quillity of his mind, no adventitious circumstances deranged 
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ELOGE OF POTHIER. 


the plan and uniformity of his life. Nothing occurred to 
give him pain except the loss of his friends, to whom He 
was attached with great sincerity. 


Perfectly free from all pecuniary anxiety, he consecrated 
the whole of his life to his functions, and the study of juris- 
prudence; he had no other duties to fulfil, nor any other 
inclination to gratify. 


He never had the smallest disposition to marry. He 
said that he had not sufficient courage for it, and that he 
admired those who had. 


Celibacy is doubtless the best and wisest course for a man 
frugal of his time, excessively devoted to study, and pecu- 
liarly anxious for tranquillity. ‘This condition separates 
him from the generality of mankind, it secures him from 
many evils, and, by limiting the objects of his attachment, 
relieves him fromthe principal sources of anxiety. 


No person ever availed himself of this advantage more 
than Pothier ; he wished to enjoy it in its full extent, and 
thought himself excused from all attention to domestic 
affairs. His negligence in this respect weuld have been 
culpable in the head of a family. The fault in him became 
respectable from the motive which occasioned it. It origi- 
nated from a sincere disregard for affluence, and a most dis- 
interested character of mind. He, however, saw only the 
negligence that was produced by this sentiment, and re- 
proached himself for it in the society of his friends. 


He was no wise calculated for the details of domestic 
affairs, he was too indifferent to matters of interest, to study 
or attend to them. Fortunately he had a faithful domestic, 
who obliged him to undertake the most essential concerns, 
and relieved him from attending to those which did not 
require his personal interposition. 
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ELOGE OP POTHIER. 2 
tie never attempted to increase his fortune, and only left 
His disinterestedness was not occasioned 
by the affiuenceof his fortune, which was not more than sufh- 
cient for all his purposes; but proceeded from the nature of 
his character, and from a real indifference for riches. 


If he had been much more opulent, he would not have 
lived in a different manner, he would have madé much larger 
donations, and would have been more incumbered by a 
more extensive fortune, in case he had condescended to 
take the trouble of giving it an additional attention. If he 
had consented to take more pains, it would only have been 
from a motive of economy in favor of the poor. He pre- 
ferred indemnifying them by the frugality of his life, by 
which he was enabled tobe more generous than his fortune 
would seem to allow. He was justified in thinking, that he 
discharged his duty towards them by the disposition of a 
superfluity, which was the more considerable, as what he 
applied in necessaries was very limited. He regretted even 
the amount which his domestics expended in these necessa- 
ries on account of his health, and they sometimes found it 
requisite to conceal from him the price which they gave for 
provisions. The Dames de Pauvres were always sure of 
finding a resource in him ; he received their visits with gras 
titute and respect, he was pleased with making them the 
depositaries of his bounty, because he wished it to be ape 
plied with discretion; and by confiding it to them, he was 
easy with respect to the distribution, and did not think it 


requisite to ask for any account. 

But how many persons, whose indigence was accompanied 
by a certain elevation in society, applied to him with confi- 
dence for assistance, and received an effectual relief, the 
value of which was enhanced by the tenderness with which 
it was administered? How many children did he put for- 
ward in life, by defraying the charge of their apprentice- 
‘ship; a relief the mere durable, as it prevents the accession 
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4 ELOGE OF POTHIER. 


of poverty? How often have distant provinces experienced 
the benefit of his charities, for which there was no other 
solicitation than a knowledge of the miseries that excited 
them? 


How many good works did he perform in secret, and 
which were known only toomniscience ? In times of gene- 
tal calamity, he would have exhausted the whole of his in- 
come, and left himself destitute of necessaries, if his super- 
intendant had not taken the precaution of reserving some- 
thing for daily expenditure; he concealed his money from 
her for the purpose of charity, and she was obliged to con- 
ceal it from him for mere subsistence. ‘This did not require 
very great management, as he never knew the amount of 
his money, and gave her his key whenever she asked for it 
As long as he found any money he took it to give away, and 
she could only check this excess, by threatening to take up 
goods upon credit. When his coffer was exhausted, the 
replenishing it was also the care of his superintendant; she 
was obliged tu discover where money was due to him, and 
prevailed upon him to sign receipts to enable her to obtain it. 


So many virtues and good works were concealed from the 
Knowledge of the public by an extreme medesty, and the 
same disposition so entirely influenced all his actions, that 
it was the virtue which he had the greatest difficulty in cone 
cealing. It arose from a sincere humility, by which he 
really preferred others to himself, and prevented his con- 
ceiving himself to be possessed of a merit, which was con- 
spicuous to every other person. 


Equally disinterested with respect to reputation and for- 
tune, he took no more pains for the one than the other; but 
there was this difference, that he never did any thing which 
had the effect of advancing his fortune, whilst every day was 
adding to his reputation, which extended without his know- 
ledge, and contrary to his wishes, and any intimation of it 
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was by no means favorably received. He was as much 
averse to commendation as others are to reproach, and it was 
easy to observe by his embarrassment and his countenance, 
that he was seriously displeased with it. 


To be indulgent to others, to be afraid of failing in what 
is due to them, to forbear exacting any thing for ourselves, 
is the true character of politeness; and this politeness was 
as prevalent in his character, as the modesty which occae 
gioned it. He was only deficient in that superficial polite- 
ness, with which the generality of persons are fully satisfied, 
and which they so frequently pervert by expressing senti- 
ments that they do not feel; he was deficient in the man- 
ners which are only acquired in the commerce of the world, 
and which are dispensed with in persons who have been 
more conversant with books than society, especially when 
they have nothing of that coarseness and asperity, which are 
sometimes contracted by a habit of study and retirement, 
without themselves being conscious of it. 


Pothier’s deportment was very different from this. No- 
thing could be imputed to him but an excess of diffidence, 
which rendered him timid and embarrassed in the company 
of strangers; or when he was forced by the duties of pro- 
priety to appear in a more extended circle. Upon these 
occasions he found himself out of his element, and generally 


requested one of his friends to accompany him, which he 
regarded as a signal favour. 


Nature is frugal of her gifts, and does not always impart 
a variety of them to the same individual; but who would 
not prefer the allotment of Pothier, however destitute of ex- 
terior advantages? There was nothing prepossessing in his 
figure; his stature was tall, but ill connected; in walking, 
itis body inclined on one side, his gait was singular and ine 
elegant; in sitting, he was embarrassed by the length of his 
tegs, which he kept twisted together, (entrelassoit par dex 
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coutours redoubles.) There was a peculiar awkwardness in 
all his actions: at table it was almost necessary to cut his 
meat for him ; ifhe wanted to mend the fire he placed him- 
self upon his knees, but did not succeed in accomplishing 
his purpose. The simplicity of his manners, and of his 
whole appearance, might excite a favorable impression 
with respect to the goodness of his character ; but gave no 
indication of the superiority of his mind. To have an idea 
of that, it was necessary either to judge of him by his repu- 
tation, or to have an intimate knowledge of him; a trane 
sicnt visit must have weakened the idea that was previous!y 
entertained of him. There was. however, a spirit and viva- 
city in his eyes, which indicated the quickness cf his pene-+ 
tration ; but they did not acquire animation until he became 
interested by the conversation. 


He was always the readiest to indulge a pleasantry upon 
his own figure and want of address. He used to relate in 
a good humored manner, that in passing a coffee house at 
Paris, in his robe, the young men came out to point at him. 


When he was at Paris, upon the invitation of JZ. D’ Agues- 
seau, who wished to know and converse with him upon the 
work in which he was engaged, he called at the Hotel de /a 
Chancellerie, and was told that the Chancellor could not be 


seen. He went away, and intended to return home the fol- 


lowing day, if his friends had not detained him. He called 
again the next day, when the Chancellor, upon being inform- 
ed that he was in his anti-chamber, came out to him, and 
received him wtth a distinction, which afforded considerable 
surprise to those who had only formed a judgment of him 
from his appearance. 


He was mild and affable in society, gay and open with his 
friends, of a frankness in conversation that unbosomed all 


his thoughts, his tranquillity was never disturbed, nor his 
serenity overcloyded. He had a simplicity which it jis 
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pleasing to meet within men of superior minds, as it tends 
to moderate the awe inspired by their merit. This simplie 
city would sometimes have the appearance of singularity, 
sometimes it was the result of an excess of reason, if we 
may use that expression to distinguish it from the ordinary 
mode of thinking and acting. For even the most sensible 
persons in many cases follow the common opinion, in oppo- 
sition to the dictates of good sense; and itis very rare to 
meet with a person, whose opinions, being solely governed 
by the pure sentiments of reason, cannot appear otherwise 
thansingular. 


He was averse to contention and dispute, was never per- 
sonaily offended with contradiction, and wondered at any 
person being displeased at another differing from him in 
opinion. But he strongly adhered to his opinion, not from 
an attachment to it as his own, but because he thought it 
correct, and the extent of his information would not suffer 
him toremain undecided. He defended it with firmness, 
and used a freedom of opposition, which he equally admitted 
to others ; he argued with living persons in the same man- 
ner as he discussed the sentiments of an author, without 
. feeling any other interest than the discovery of the truth. 
Authority alone did not impose upon him, because it is not 
a reason, it was only an additional motive for discussing a 
subject with greater care, and giving his reasons a force 


and clearness, which might counterbalance the weight of 
authority. 


There was, therefore, a great advantage to be gained from 
stating objections to him, and entering into disputation with 
him. The attack excited him to relinquish his accustomed 
tranquillity, it forced him to resume the consideration of the 
question, to discuss it in all its aspects, to weigh the oppo- 
site arguments, and to establish his sentiment with a fuliness, 
and an energy peculiar te himself. 
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8. ELOGE OF POYHIER. - 


But when he really felt an interest in a proceeding or an 


Opinion, (and what interest could affect him but that of truth, fl 
of justice, of public utility?) his modesty and the mildness . 

of his character did not prevent his maintaining his senti- q 
ment with a considerable degree of warmth and vivacity. If e 
he was strongly contradicted upon these occasions, he would 4 


sometimes forget his moderation, become animated and « 
irritated by resistance. The words then pressed upon him 
for utterance, and he could not express at once all that he 
wanted to say ; and from his wish to persuade, he enfeebled a 
the powers of persaasian, which naturally belonged to him. % 


A harshness of expression would sometimes escape him that 


~~ 
* oe 
ee 


lis heart would have disavowed ; and which was certainly not ag 
instigated by any acrimony of sentiment; and which the 4 


zeal that excited it would have excused, if people were not 
ordinarily more sensible to exterior effects, than to the mo- 
tives producing them, which is so far reasonable that they 





can only form a judgment of the latter from the former. . 

Tas. 
Whoever had,yseen him at these moments, would have * 
thought him eager for victory, susceptible of resentment, fy 


and no wise averse to excite it in others ; but the judgment , 
formed upon these impressions would have been very erro a 
neous. Nomanwasever more simple, more mild, more 


devoted to peace, more remote from animosity. He never i. 
had occasion to pardon; for pardon supposes offence, which ‘3 
he was incapable of feeling. A failure in the attention that | 
was due to him could not irritate his disposition ; and he was @ 
still less susceptible of hatred than of anger. His reason, a 
as wellas his religion, would have precluded it from entering 4 
into his heart; and it may be added that it was equally im- a 
possible to conceive a hatred against him, or even to feel a a 
coldness towards him. 4 





His zeal and ardor upon these occasions was as great as 


— we 
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his indifference with respect to matters of etiquette and 7” 
} ceremony, or the pretensions and interests of his company. a 
i ? “* 
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{his manner of thinking and judging arose from the prin- 
ciples of his character, which was naturally inimical to con- 


tention, upon subjects that did notappear wortny of it. He 
supposed all other persons to have as much simplicity as 
himself, to be equally replete with that reason which rises 
above exterior circumstances, and equally indifferent with 
respect to what only concerns the manner of things, without 
having any relation to their substance. 


To this mode of thinking, and to the openness of his chase 
vacter, We may attribute his custom of expressing his opinion 
aloud at the audience. Scarcely had an advocate opened a 
cause before he became master of it; he anticipated all the 
arguments of the respective parties, and had formed a judg- 
ment within himself almost before the bar could perceive 
what was the matter in dispute. He had afterwards only to 
observe the manner in which the case was supported and 
defended. If it wasa cause of slight importance, he allowed 
his mind to amuse itself with other subjects; if it exercised 
his attention, he could scarcely avoid intimating his concur- 
rence or dissent by his gestures, or “by a half utterance, so 
that his opinion was known well enough previous to going 
to consultation. 


But he allowed himself much greater liberty when he 
presided. The fondness for dispatchy which is confessedly 
faudable, but which ought to be kept within proper limits, 
carried him away, and made him forget the patience that is 
proper for a Judge, and is due to the parties, The party 
that fails in a contest ought not to have the opportunity of 
complaining that he has not been heard. Nobody will ever 
accuse Pothier of entertaining a wish to dictate the judg- 
ment and concentrate the whole authority of the tribunal in 
himself: his real disposition was too well known for even 
malignity to infer from these outward appearances, that he 
was actuated by any personal consideration. But he wished 
for expedition, and jn causes of small amportance he did not 
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think that it was possible to proceed too rapidly. li the ad- 
vocates wandered from the point in question, he was in haste 
to bring them back to it; but if they advanced an improper 
argument, or maintained a false principle, he coukd not com- 
mand his impatience, and interrupted them for the purpose 
of fixing them to the true principles and arguments of the 
cause. The audience sometimes degenerated into disserta- 
tions and a kind cf conference. His friends sometimes ree 
monstrated with him upon the subject, which he approved, 
but he was not master of his conduct. In any other person 
this manner of presiding would have appeared at least sin- 
gular. But he was so respected, and so remote from all 
in‘ention of giving offence, that every thing coming from 
h.m was asseuted to. 


‘These details may perhaps not be considered as misplaced 
on the present occasion. We have a pleasure in knowing 
even the slight faulis of illustrious persons, perhaps because 
it seems to place them more nearly upon a level with our- 
selves ; perhaps also because these trifling defects commonly 
accompany an excellence of disposition, and are only the tao 
prominent consequences of ite They are calculated to de- 
pict the man as he was, and to give a more familiar repre- 
sentation of his character. 


It is great advantage, especially if the sciences which 
require continual assiduity, and for which human life is 
always too short, to be disengaged from any foreign pursuit 
that cannot be tollowed without injury to the principal ob- 
ject; and there is much merit in resisting the wish for ex- 
tensive erudition ; especially when it is flattered by the 
tacility of success. Pothier might without neglecting juris- 
prudence, have been allured by some particular study, and 
applied himself to it in the vacations. He. had certainly 
been attached to mathematics and literature, and had already 
sufficient knowledge of them to afford an inducement to ex- 


itnd it. He had fermerly studied geometry, which, altho’ 
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ELOGE OF POTHIER. | 11 


eriginally incapable of producing dn accuracy of judgment, 
is so well calculated to bring itto perfection. He had like- 
Wise an inclination and taste for literature; but having ac-. 
quired sufficient for the purposes of utility, he could ontv 
increase his stock of it by way of relaxation, for which lhe 
aever found sufficient Icisure. 


The study to which he most devoted himself for the firs 
ten or twelve years of his magistracy, was religion. Ile 
endeavored to enlighten his iaith and to advance his piety» 
His attachment to religion arose irom an intimate conviction, 


founded upon a knowledge of its evidences, and strengihen- 
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eontempt therefore did he regard the new p 
He could never speak of them without indignaticn. He 
wewailed the progress of infidelity and ths corruption of 


morals, which is the effect of it. 


We lament the shortness of his life; we regret that he 
fad not time to complete so many other treatises which he 
had projected. Could he have accomplished those which 
we have if ‘he had applied himself to extraneous pursuits ? 
It was only by arigorous economy of his time, in conjunc- 
tion with his facility and penetration, that he could be equal 
to the performance of so many diilerent occupations. 


Nothing can be more admirable, since nothing is more 
rare than the discretion and moderation, which he used in 
the labors of composition. That kind of labour which is the 
most pleasant and flattcring, easily obtains a peference. A 
man of science is impatient under the pressure of occup- 
tions that divert him from his favorite employment, aod 
avoids them as much as possible. Pothier might very 
easily have conceived, that the publication of his works was 
a benefit of more permanent utility, than so many othe# 
services which he rendered the public, and have d:emed th 


. 
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preference a sufficient excuse for neglecting his other duties. 
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ELOGE OF POTHIER. 


We may entertain the same opinion; and regret the time: 


which was so meritoriously employed, but of which no 
traces remaine He, however, could not have thought or 
acted in such a manner, without ascribing to his works a 
greater importance than his modesty would have allowed. 


Besides, he made it a principle to reconcile all his duties 


with each other. Sparing of his time with regard to recrea- 


tion, he was prodigal of it for the purposes of utility; and 
never evinced a greater partiality for one avocation than 
another. No person was more assiduous in his attendance 
at the court; and he never omitted his lectures. Upon 
retiring to his study, he examined the procedures on which 
he was to teport; received visits which are often made 
without any necessity, with a patience very uncommon in a 
person so much engaged; he gave advice and answered 
letters, the number of which increased as his reputation 
extended: how many litigations has he prevented by the 
prudence of his counsels! how many family contests has 
he terminated by anamicable arrangement! the confidence 
of the public rendered him a voluntary tribunal. 


Although he devoted a large portion of the day to employ- 
ment, it was often fully occupied without admitting any 
parts of it to be allotted to composition. He hada talent 
of leaving an employment and resuming it with equal faci- 
litye He always quitted it without fatigue; because his 
moderation extended even to his studies, which he never 
continued during the night. His supper, which he took at 
seven, closed the labors of the day. This plan was only 
deviated from on Wednesdays, when he deferred the hour of 
supper until cight ; on account of a conference which he had 
with all the young magistrates, and with several advocates 
whose pride it was to have been and to continue his pupils. 
hese conferences were continued without interruption for 
more than forty years. They were at firstheld atthe house 


of JL Prevot de Janes, and upon his decease Pothier had 
‘fhem at hrs own: 
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ELOGE OF POTHIER. 13 





In the course of a life thus occupied, a short journey to 
Rouen and Havre in 1748 was almost the only voluntary 
interruption of his regular pursuits. He had always enter- 
tained a wish to behold the sea, for he was not indifferent to 
the contemplation of nature; and a view of the immensity 
of the ocean to those who have not been accustomed to it is 
truly impressive, as bespeaking the greatness of HIM who 
formed that repository for the formidable element, and 
assigned it its proper bounds. On his return from Havre 
he remained some time at Paris with 7 Gayenne, for the 
purpose of conferring with him respecting his edition of the 
pandects. I had the honor of being his companion upon 
this journey. J. ? Huillier, lieutenant particulier, was also 
of the party; I was then in my first year of law, and the 
journey was no interruption to my study; I had the insti- 
tutes with me, and the best commentary possible was the 
conversation of Pothier, who explained them to me. 


While he was engaged in the composition of his great 
work, he was obliged, for the purpose of avoiding interrup- 
tion in it, to withdraw in some degree trom his other occu- 
pations. This was previous to his having the appointment 
of professor. 


He went to pass a part of the summer at Lu, where he had 
the advantage of repose and solitude. 


After obtaining the professorship in 1750, he only went 
there during the vacation ; and the time which is usually 
allotted, even by the most assiduous, to relaxation, was that 
in which he was the most fully occupied, as he was then 
least subject to interruption. From Lu in a great degtfee. 
proceeded his various treatises. He always had a horse 
there and was fond of riding. It is easy to form an idea of 
his appearance on horseback. His rides consisted in going 
every Sunday to mass at St. Andrew de Chateaudun, and 
paying visits to his friends, among whom were several of his 
colleagues, but he never slept from home. 
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4. ELOGE OF POTHIER. 


Orleans ranked at the same time among her citizens two 
men of rare and equal excellence in different kinds, and for 
thirty years these two, each worthy of the other, resided 
rogether in the small mansion of Lu. 


Atthe age of 88 M. Pichart (Canen of Si. Aignan_). still 
‘aments the loss of one whom he had not expected to sur- 
Vive, or rather tranquil as to the lot of his friend, he only 
deplores the misfortune of the public. As profound in the 
knowledge of the holy scriptures, as Pothier was in the 
science of the law, he was employed on those learned com- 
mentaries on the sacred books which are equally replete 
with genuine piety, and valuable information. Their relax- 
ations consisted in a walk of an hour alter dinner, and a 
conversation of the same length after supper; for Pothier 
breakfasted too early to have the company oi his friend at 
that time. It may readily be conceived that their conver 
sation would have considerable interest: Pothier, although 
commonly silent, was otherwise upon subjects adapted to his 
inclination, and he always found in M. Pichart a great 
facility of speech, and an extensive fund of literature, both 
sacred and profane. He had sufficient knowledge to support 
a conversation upon the subjects which were familiar to M. 
Pichart, and the field was sufficiently large for their amuse- 
mente But he also wished to converse with him respecting 
the Roman law, and spoke in such high terms of the pan- 
dects, that his friend could not forbear reading them ; it is 
superfluous to ask whether he was satisfied with having 


q a 
qone so. 


The reputation of Pothier was necessarily extended with 
the diffusion of his works; and he had during the course 
of his life all the celebrity which a man of science can enjoy. 
The voice of the public acknowledged him as the greatest 


jurist of his age, or rather as the greatest since the time of 


Dumcoulins, with whom he was frequently classed. Without 
waiting for his death, the weight of authority was given to 
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his decisions, and the highest tribunals have acted upon the 
citation of his works; an honor above suspicion, and the 
greatest which a jurist can receive. 


This sentiment prevailed not only in France, but amongst 
foreigners, by whom he was as much esteemed as by his 


* countrymen. His, indeed, are not works the utility of 
b which is confined to any givenspace. Wherever the science 
a of jurisprudence shall be known and cultivated; wherever 
men shall engage in contracts, and have occasion to appeal 
a to the principles of justice for deciding the controversies 
~ that may arise from them; the name of Pothier will be 
4 known ; his works will be studietl and consulted. The au- 
a thority of so illustrious a jurist is properly that of a legis- 
4 lator; or rather surpasses it, in as much as it participates 


in the laws of justice ; and as these immutable laws which, 
are adapted to all mankind are superior to the versatile 
transitory, and arbitrary dispositions which men have heen 
pleased to erect into laws. 





ae 


es 


If Pothier had only applied his assiduity to the municipal 


é and particular laws of his own country, his reputation would 
: | have been confined to the same limits; but he isa jurist for 
4 all times and all places; he is likely to have even greater 
' celebrity in countries where jurisprudence is cultyyvated with 
ot attention, than in France where it is so much neglected, 


where places are purchased, and the price which is given for 

them is a dispensation from study and from learning. And 

: we may even add, thatif he was a stranger to his country, . 
a by the simplicity of his manners, he was still more so by the 

course of his studies. 


‘ 
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{f he had been born in Germany, the Princes there would 
have disputed which of them should have attached him to 
their court, and those who could not. fix him with themselves, R 
* would have felt a pride in distinguishing him by titles of 
honor. With us he lived as the most ordinary person, and 
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without receiving any distinction. He was himself very far 
from either desiring or supposing that he deserved any. 
But it seems surprising that no steps were taken, for dis- 
charging the obligations which were due to him from the 
country, by conferring some distinction that would reflect 
a greater honor upon those who procured such a reward for 
modest merit, than upon him who received it. 


It is equally astonishing, that as his excellence was so well 
known, he was never consulted upon subjects of legislation ; 
and that his talents were never resorted to for the reforma- 
tion of the laws. He would have been the soul of a council 
of legislation. But, by a singular fatality, the existence of 
merit is less rare than the employment of it in its proper 
sphere. 


It is not for us to complain of this neglect, or to regret 
that his merit was not raised to a more suitable elevation. 
We possessed him to ourselves, in prejudice of the general 
utility that would have arisen from his exertions, if the func- 
tions of a magistrate and professor, if the many private 
benefits that we incessantly received from him had not 
occupied the whole of his life. Every citizen had the benefit 
of his counsels, for from whom did he ever withhold his 
information? Every man of worth could name him as his 
friend. ‘The poor deplore him as their father. His gentle- 
ness and propriety attracted an universal attachment and 
respect. It is not every one who can appreciate the excele 
Jence of the jurist; but the heart is the most essential 
portion of the man, and of that perhaps the people are the 
surest judges. 


His death was therefore a general grief. The public are 
not always just; their view of the worth which is before 
them is sometimes dimmed; prone rather to criticism than 
to admiration, frugal of their esteem, and dealing it out with 
caution and restriction; they cannot agree to render justice 
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to merit, until it has departed from them. But the charge 
cannot be applied to Pothier ; death has only confirmed the 




















sentiments of the public, without augmenting them, which 
“7 | is the most exalted panegyric, and the most periect beast of 
exalted and untarnished merit. 


However extended the life of such a man may be, his 
4 death, when it occurs, is to the public premature. The death 
a » of Pothier, appeared the more so as from his age, which was 
4 only 73, and the regularity of his life, a much longer dura- 
3 tion of it might have been hoped for. To himself it would 
have been sudden if the whole of his life had not been a 
% continued preparation for it. He had experienced neither 
the infirmities of an advanced period of life, nor the decay 
of old age; no weakness of intellectual faculties, no bodily 
7) pains. none of those apprehensions of the approach of death, 
from which even the most pious life is not always aprotection. 


> He was snatched away by an illness of six days. The 
= fever, although severe, had not the appearance of danger ; 
+ onthe first of March he felt himself better and got up. He 


| was supposed to be recovering, and he entertained the same 
/ ®pinion. In the evening he fell into a lethargy, and on the 
following day he terminated a life so precious in the eyes of 


God and man. 








ae 


iE ET AS PERE en 


ees 


ae 


. | = 
7 sone ageing 
B02 Renee 


z a cetia e e e ee: ee a a een ee m 


( 18.) 


LAW OPINIONS. 
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INTERCOURSE WITH THE ENEMY. 


4 letter from the Attorney-Gencral of the United States to 
the District Attorney of Massachusetts. 


Washington, July 28, 1814. 


Dear Sir—i have had the honor to receive your letter of 
the 16th of thismonth. I perfectly agree with you, that the 
intercourse which, in general terms, you describe as taking 
place on the part of our citizens with the enemy’s ships of 
war upon the coast, is, unquestionably, a high affront on the 
National Sovereignty. It is altogether incompatible with a 
state of war. Whatever of necessary business, growing out 
of the belligerent state, is to be transacted with the enemy, 
should be transacted under the sanction of the government. 
Any other doctine might lead to consequences too palpably 
mischievous to be countenanced by any sound views of the 
public safety. To the highest powers of government alone 
does it belong to make war. To government alone does it 
belong tocarry iton. ‘To its exclusive authority is nego- 
tiation committed, whatever character it may assume, 
whether involving the highest interests of the nation at large, 
or merely those matters of subordinate individual concern 
which spring up an unavoidable concomitant to a state of 
national hostility. ‘Ihe legal operation of the act declaring 
war, was to put the subjects and citizens of the two coun- 
tries if the condition of enemies towards each other. The 
slightest intercourse of trade between them, is, hence, for- 
bidden. All property detected as the subject of such trade, 
is forfeited under the general law resulting at all times and. 
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to all nations, from a state of war; and which this nation 
appropriated to itself when it became belligerent, as indis= 
pensable to its operations, its duties and its safety. 


Much more subversive of these ends might it prove, if 
our citizens be suffered to hold, without the licencé of public 
authority, personal intercourse with the enemy; to visit at 
pleasure their fleets, while actually invading our waters and 
threatening our towns. Such conduct constitutes an en- 
croachment upon the attributes delegated to government, and 
which, under the theory of our constitution, should be exer- 
cised only by the executive branch, as a necessity incident 
to executive authority. The government that passively and 
promiscuously permits this encroachment, must agree also to 
surrender its power of self-preservation. The citizen who 
imagines himself at liberty to embark inthe violation, must 
have a limited and erroneous sense of the obligations that 
should bindhim, ‘The forecast of the former, cannot fail to 
perceive that it too obviously confers the means of doing 
mischief, to suffer it to stand excused by any subsequent 
allegation of an unexceptionable or laudable motive, and 
should cut off remote and probable dangers by a strict inhibi- 
tion of every species of such intercourse, under whatever 
pretences attempted. The latter should hesitate at taking 
a step so susceptible of abuse: which might open a door to 
pernicious imitation; and which, whatever its genuine or 


~® harmless complexion in this particular instance, is calculated 


to beget suspicions unfavorable to his intentions and hazard- 
ous to his fame. By the act of spontaneously repairing to 
the hostile ships, he separates himself from his country ; 


| identifies himself forthe time being, with its foes; and by 


exhibiting himself upon their decks, without the stamp of 
aational permission, is liable, under first impressions, to be 
viewed by the one and the other, as in a garb of doubtful 
mnocence. He goes unshielded and unknown. If any one 
sitizen may rightfully repair to the enemy for any purpose 
Which he chuses either sincerely to avew, or fictitiously to 
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set up, all must be allowed to claim a participation in the 
same induigence. Thus, an evil disposed person, veiliag 
a malignant and treacherous intention under cover of these 
excursions, with no limit to their number and left to his own 
choice of circumstances and time, may become the destruetive 
bearer of information and plans, to work the destruction of 
his country. These remarks are conceived to be founded 
upon principles intrinsically sound, because inseparable from 
the safeguard of the Commonwealth, and that must hold out 
the strongest titles to assent in every dispassionate mind. 
Th. policy of other nations, has adopted the method of a flag 
of ruce from the government or its known agents, when 
intercourse is to take place with an enemy, which serves as 
an universal symbol, that itis under public permission, and 
That the citizens of the 
United States, during a war, should be all at once absolved 
from this ancient, cautionary usage; that they should be 


for lawful and necessary purposes. 


freely allowed to substitute their own will for that of the 
government ; passing to the enemy’s lines orto the enemy’s 
ships- for objects mnocent or fatal, at their own loose 
discretion, seems as irreconcilable to reason, as it is opposed 
to the maxims of prudence that have heretofore regulated 
the conduct of contending nations. 


In reply to your request for my opinion, is such 
an act to be passed over without any notice from the 
magistracy ? thereby, in the absence of all correction, 
inviting its endless repetition; to the disparagement of that 
fidelity which should bind in its sacred ties, the citizen to 
the public, to the signal disrepute of our citizens themselves, 


in derision of all law, and to the manifest danger of the State ? 


To these most important questions, I feel happy in not 
I think, that every 


being obliged to give a negative answer. 


private individual who is seen to throw himself upon the 
armed and invading foe, without the knowledge and 
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permission of his government should be arrested and taken 


‘before the proper Judge or Court. That if this cannot be 


done with a view to prosecute him by indictment, it at least 
may be with a view to lay the foundation of a charge on 
which he may be bound in sufficient sureties to his good 
behaviour For such intercourse with the enemy, puts him 
under a suspicion so strong, that the law should be actively 
awake. It lies on the direct road to treason; seems an 
approximation to it, opening at once every facility to its 
commission by taking the first and natural step. Ifnocrime, 
in the moral scale, has in fact been perpetrated, which we 
are bound to admit may be the case, such verisimilitude of 
criminal intention is held out, as should put the party upon 
his excusee And this, as [ apprehend, not by hisown mere 
voluntary asservations, but under the more authentic ceremo- 
nies of a judicial scrutiny and sanction. If he can make 
out, by unexceptionable testimony, his innocence ;_ that is, if 
he can shew that during all the while he was in communion 
with the enemy, he did nothing, or uttered nothing that 
would bring him within the pale of treason; or if he can 
show that some invincible necessity compelled his going, 
the Judge, as the law now stands, would probably exercise 
a discretion in directing his discharge. On the other hand, 
if there be no such repellent proof, I should presume that 
the bare going on board being fixed upon him, would autho- 
rize his being held to his good behavior. ‘The amount of | 
security to be demanded would of course regulate itself, 
under judicial discretion, by the previous habits and stand- 
ing of the party, which might serve to give cause of greater 
or less suspicion. It will be seen, that in this course, no 
departure is implied from the rule of law, which requires 
the proof always to follow up the allegatien ; since proof of 
the substantive act, which must always, in the first instance, 
be adduced of going at mere private instigation to the ener 
my, while in armed array, is to be the standard of enforcing 
against the accused, this species of preventive justice. Ney. 
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can he reasonably complain of being laid under this restraint, 
when, by his own imprudence, he has given such cause to 
suspect that he will perpetrate a crime, 


It may, perhaps, be said, that as this binding over to good 
behaviour is a process at common law, and not particularly 
prescribed by any statate of Congress, to pursue it would 
be to recognize the authority of the former system, as the 
only source of the remedy. It appears to me, that such an 
objection is susceptible of a ready and obvious answer. 
The right to bind over, I take to be the necessary adjunct 
to the right to indict and punish the principal crime. It is, 
as it were, the accident inherent in the substance. Treason 
itself being forbidden and punishable by indictment, it bee 
comes necessary that a step, which, until fully explained 
away, verges so closely upon treason, should be followed up 
by this incipient restraint, so strictly comprehended within 
and related to the power of final punishments. The volun- 
tarily rushing into the enemy’s camp, is to be considered in 
the light of a first probable commencement of that train, 
the entire series of which is, in sound construction, already 
declared to be a crime by the Constitution and the law. To 
Wait its consummation, or the progressive stages of its 
developement, might be to render the parent statute itself 
little less than a dead letter. Its existence may surely be 
anticipated where violent presumptions are afforded, and the 
arm of the statute be reached out in indispensable extension 
of its efficacy to ward off, to check, to extinguish the first 
movements towards the criminal deed. The power to 
punish by established and known means. The less must be 
comprehended within the greater of its own quality and its 
own kind. Any other principles of construction would be 
over scrupulous and rigid, would be against all just reason- 
ing upon judiciary powers, and might be in danger of paring 
down the statute of treason itself to a few naked and abgr- 
tive words. 
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‘Phe doctrine which goes to exclude the common law of 
England, taken as a general system, from the criminal 
jurisprudence of our country, has never denied it a preva- 
lence and force sub modo. It has been adopted in universal 
practice, as the incidental guide and hand-maid to our own 
acts of positive legislation. ‘The very institution of a Court 
by Congress, necessarily implies its investiture with certain 
powers known at common law, fundamental to the discharge 
of its functions. How but by the aid of parts of this auxi- 
liary code, incorporated by inference and deduction upon 
our own statutes; how else could the statute of treason ; 
how could any other statute of Congress which creates an 
The 
shaping of the indictment; its caption; the form and body, | 


offence and authorises a punishment, be executed ? 


of its phraseology; the legal idea of the offence ; the rules 
ef evidence on the trial; those applicable to the jury, te the 
carrying into effect the sentence upon conviction; these, 
and various other powers, are taken to be implied the mo- 
ment that we are furnished by Congress with a statutory 
definition and punishment of a crime. Upon this founda- 
tion have the Courts of the United States acted as soon as 
an offence has been thrown upon their general cognizance, 
as to what course it might be proper to pursue towards 
persons who go on, board the enemy’s ships hovering upon 
our shores, without any previous licence derived from 


public authority, I beg leave to state: 


That I think such intercourse should, in every case, be 
regarded as imparting a strong, prima facie, intention of. 
guilt. It raises a presumption of design adverse to the good 
of the country, and favoring’ the enemy, which should not. 
be passed over without a scrupulous inquiry, on the part of: 
those functionaries who are charged with the punishing jus- 
tice of the laws; and it behoves good citizens to be assistant 
to the magistrates upon all such occasions. If there be reas. 
son to think, that, under the guise of some specious or inofs 
fensive purpose, any improper information has been conveyed. 
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by direct or indirect, but intelligible means of communicae 
tion, or any supplies been furnished, and the compctent 
evidence of such fact or facts can be obtained, - it is obvious 
that the party stands embraced by the constitutional definition 
of treason, in giving aid to the enemy, and should be pro- 
ceeded against accordingly. 


If no evidence exist, or be discoverable to this effect, it 
may be asked, 1s the bare act of thus going on board punisha- 
ble by indictment under our existing laws 


I am not prepared to answer this question in the affirma- 
tive. Good men may undoubtedly be found on board tor 
ends that are innocent; however in the view of a wise and 
and safe policy, mdependent of any law, its impropriety 
could scarcely fail to strike every inteiligent and patriotic 
mind. But there possibly may be room for fearing, and if 
there be, it is deeply to be regretted, that those who slight 
the unsophisticated verdict of the public feeling, in making 
these visits, may have been looking with a more anxious dis- 
cernment into the presumed defects of our existing jurispru. 
dence, than consulting under enlar,ed and unbiassed estl- 
mates of duty, their own paramount obligations as mem- 
bers of the social body. It is true indeed, that under my 
views of the subject, no statute has yet been passed by 
Congress, looking particularly to this kind of conduct, or 
establishing it by specific definition as an independent crime. 
It must be xdmitted, that the act of the 3d of January, 1799, 
entitled an act for the punishment of crimes therein specified, 
or the more recent one of the 6th of July, 1812, for the 
prohibition of trade with the enemy, cannot be considered 
as having contemplated the particular species of intercourse 
with the armed enemy, of which we are speaking; or that 
under the rules applicable to the interpretation of penal laws, 
they could not be made safely to embrace it. At the same 
time, it will be conceded, that there exists full power to pro- 
hibit and punish specifically such intercourse as an-integral, 
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primary offences The high exercise of legislative authority 
which: made the United States a belligerent, neccessarily 
jnvesied the body corporate of their yoverpment with the 
yesulling powers necessary to a state of war; which powers, 
I cannot doubt, may be called into irl? in detailed and 
positive acts of legislation, at the discretion of the same 
authority, and made coeextensive with the exigencies and 


. ee 
duration of war itself. 


In what manner this kind of intercourse with a public 
enemy may be punished at mere common law, it is not 
necessary that | should enquire. Upon this point, if I must 
express an opinion, premising that it is of no more value 
than that of any other individual, I must declare that I do 
not think the common law applicable in such a case, to the 
government of the United States; I should feel regret at 
supposing, that any official functions of which I may recog- 
nize the obligations, implicated the necessity of my with- 
holdi: 

a federal republic like ours, resting upon, as its only pillars, 
the limited political concessions of distinct and independent 


ng the expression of this opinion. I do not think that 


sovereign states, drew to itself, by any just implication at the 
moment of its circumscribed structure, the whole common 
law of England, with all or any portion of its dark catalogue 
of crimes and punishments ; a code, which the more liberal 
and humane wisdom of lucr days; the labors of the Ro- 
miiys and Benthams following the more ancient strictures of 
a Blackstone anda Hale; has been aiming ever since to 
free of its fierce and sanguinary features: a code, which, 
among a vast variety of actions that in a complicated com- 
munity human frailtv may be betrayed into, denounces upon 
scarcely less than two hundred capital inflictions ; thereby, 
as the regular and melancholy fruits of such a system, and 
as authentic lights assure us, imprinting more of human 
blood upon the gibbet, than is known to the same extent of 
population in any other portion of Europe. Against the 
3ncorporation of such a code, even with the limitations that 
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might be implied, upon the jurisprudence of the Union, f 
perceive serious and insurmountable objections. I believe, 4 
also, that this opinion has been adopted, partially, at least, 4 | 
by the highest judicial! tribunal known to the Constitution,* = 7 
although I observe that you speak doubtfully upon this point, 


considering it not yet ultimately atrest. Inorder, therefore,  —@ 
to warant proceedings against a party under the systematic ” 
and regular course of a criminal! prosecution by indictment, E 


I confess it does appear to me, that the act for which he is 
to be so indicted, should be marked down, and the penalty 
afixed by some statute of Congress. a 


{am informed that this power of binding over, has had, 
as matter of undisputed authority, the sanction of the Chief a 
Justice of the United States. That in a case which recently. P 
occurred before him in the District of Virginia, of a charge 
of treason, the proof being insufficent as to the overt acts, he 
dismissed the defendant without any recognizance to appear 
and stand his trial! but was nevertheless of opinion that 
circumstances justified his being held to his good vehaviour ; 
and bail not being at hand, committed him to prison. In 
this case the party had been on hoard the British ships in the 
Chesapeake. 





In no part of any of the foregoing observations, (already 
I fear in danger of swelling to too much length,) have I intro- 
duced the question how far a grand jury would be strictly 
called upon, in every case, to find a bill for treason, against a 
citizen, founded upon the simple fact of his going, of his 
own accord, on board an enemy’s ship while invading our 
waters ; and considering this mere fact as proof quite suffie 
cient to such an overt act, as to put him upon his trial and 
defence. Perhaps, however, if the proof stopped here with- 
out advancing any further, the petit jury might hesitate at a 
verdict which would fix upon the party the heavy penalties 


- 


* In the case of the United States against Hudson and Goodwin, Supreme 
Court, U.S. Febraary, 1813; 






































of treason. 





LAW OPINIONSe QF 


I abstain from enlarging upon this point, though, 
surely, than the contumacious and unexplained repetition 
of such suspicious visits, more violent presumptions of the 
guilt of treason could scarcely be laid before the judgments 
and consciences of jurors. If the mere fact of goimg on 
board without permission from the government, no matter 
in what way attempted to be justified or palliated, were made 
jn every case a misdemeanor, punishable by fine and impri- 
sonment, it would, perhaps, be most effectual in putting an 
end to such reprehensible intercourse. But this is a subject 
for Congress alone to regulate. I will here just make the 
remark, that if at any time a boat should be seen to put off 
from an enemy’s ship invading our waters, and be making 
towards our shores, without the exhibition of a known symbot 
ef truce from our own government or from the enemy, I do 
not see what is to prevent our land and naval officers in the 
vicinity firing upon such boat, considering it as a hostile 
boat 3 


with the force and intentions of the enemy. 


and, until the appearance be explained, incorporated 
This, I pre- 
sume, is a hazard which the party making the private visit, 
agrees to take upon himself. * 

[ have taken the liberty to express my opinions in the 
course of this letter with less reserve, under the satisfactory 
consciousness that, if ever any of them should be thought 
worthy to be acted upon, whatever errgrs they contain will 
be corrected by the superior and authoritative learning of 
those Judges and Courts, who confer such dignity upon the 
judgment seats of the Union ; and to the controlling wisdom 
of whose decisions I shall ever be found amongst the foree 
most to pay reverence and submission. 


f have the honor to be, with great respect, 
Your obedient servant, 


RICHARD RUSH, Attorney Gen. U. S, 


fo the District Attorney 
af theU. S. for Massachusetts. 
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OPINION OF COUNSEL 
Gn the Legality of Trade to a Neutral Port under a British 


Licence. 


Qurstron.... Would a trade by American citizens from a 
port of the United States to Lisbon, under the protection 
from British capture of such a British Licence as accom- 
panies this paper, be a breach of any law of the U. States? 


We are not aware of any law of the United States which 
can be supposed to interdict to American citizens the trade 
above mentioned, either with or without such a licence as 
has been shewn to us. 


It seems to be clear, that without such a licence our mere 
a perfect right to carry on their ordinary com- 
aierce between this country and Lisbon, so long as the local 
authorities of Portugal allow it. Lisbon is not a British 
port, possession, colony or dependency. The armies of G. 
Britain are in Portugal as allies, not as conquerors. The 
native government remains, and we are at peace with that 
government. ‘The ordinary American trade to Lisbon, 
therefore, connot be affected by the act of Congress declaring 
war against the United Kingdom of Great Britain and Ire. 
land, or by the act entitled, “* An act to prohibit American 
vessels from proceeding to or trading with the enemies of 
the United States, afd for other purposes.” 


Then, as to the effect of the British licence upon the trade 
in question, the only act of Congress, which can be imagined 
to touch the poiut, is the act last mentioned; _ by the first 
section of that act, an American vessel cannot clear out or 
depart from “ any port or place within the United States to 
any foreign port or place, till bond and security have been 
given that she shall not proceed to, or trade with the ene- 
mies of the United States,” and the same act makes it penal 
to depart without giving such bond and security. This 
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provision has nothing to do with this case, if we are correct 
in supposing that Lisbon is ‘not a port of the enemies of the 
United States. 


The second and third sections of the actrelate merely to 
the transportation, by the citizens of the United States, to 
the British provinces of Canada, Nova Scotia, and New- 
Brunswick, of naval or military stores, arms or muni- 
tions of war. or provisions, from any place in the United 
States, and consequently have no bearing onthis case. And 
as to the fourth, fifth and sixth sections, it is manifest they 
have no sort of relation to it. 


The seventh and last section is the only one that has 
reference to the sailing of American vessels under British 
licences, and it will be seen upon the slightest inspection 
that it wholly excludes the case under consideration. This 
section enacts “ That every person, being a citizen of the 
United States, or residing therein, who shall receive, accept 
or obtain a licence from the government of Great-Britain, 
or any officer thereof, for leave to carry any merchandize or 
send any vessel into any port or place within the United 
Kingdom of Great Britain and Ireland, or to trade with any 
such port or place, shall, on conviction, for every such offence, 
forfeit a sum equal to twice the value.” Lisbon is not a 
port or place withinthe dominions of Great Britain, and of 
course this section does not in any manner look to a trade 
With it. 


There is no other act of Congress which even approaches 
this matter; and it would be ridiculous to apply to it the law of 
treason, as defined by the Constitution. To trade directly 
with an enemy has never been supposed to be treason at the 
Common Law, or under the statute of the 25th Edward 3d, 
and it has only recently been settled in England to be a mis- 
demeanor. Whether it would be held in this country to be 


even a misdemeanor, to be inferred from a state of war by 





30 LAW OPINIONS. 


the aid of speculative considerations of expediency, may 
justly be doubted. But it is quite impossible that a trade 
with a neutral port should ever be so held, on the mere 
ground that the enemy forebore to molest it. The single 
effect of the British licence on this occasion, is to place the 
com nercial adventurer in a state of security against British 
capture onthe high seas. It amounts toa waver pro hac vice 
of the belligerent right of Great- Britain to seize as prize of 
war American property embarked in commerce, to which the 
licence relates. How far it might be wise to forbid by an 
act of Congress the use of such licences by American mer- 
chants, we do not undertake to determine; but we feel con- 
fident, that at present it is not forbid in any manner. We 
are further of opinion, that the licence will not subject the 
property to capture as prize by American cruizers. 


It may occasionally be a circumstance, among others, to 
produce a suspicion of a latent British interest, but it can 
have no other effect upon the question of Prize or no Prizes 


JOHN PURVIANCE, 


{VILLIAM PINCKNEY. 
Baltimore, October 12th, 1812. ° 
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OPINION 


Of the Fudges of the Superior Courts of Georgia, on the Consiim 
7 .  tutionality of an act to alleviate the condition of debtors. 


ey: The several cases presented to the consideration of the 
f | Judicial Department, render it necessary to decide upon the 
' constitutional validity of the act to alleviate the condition 
of debtors, passed in November, 1812, and the act amending 
that act, as well asthe act, entitled an act to authorise the 
several Courts of Equity in this State, to grant remedies in 
~) certain cases, &c. &c. and for affording temporary relief to 
the soldiers whilst in the service of this State, or of the 
United States, and for other putposes, passed at the last f 
session of the Legislature—The former of these acts, being 
unlimited as to the time of its continuance, was originally 2 
perpetual act—By the amendatory act of December, 1813, 
| its operation was limited to the 25th December last. It has 
7) now, therefore, ceased to exist--But for as much as sundry 
BS, actions inhibited by the provisions of that act, were instituted 








A » during its continuance, to which those provisions were plead- 
ed in bar, and which actions are still pending and undeter- 
mined, 1t becomes necessary to decide upon the constitutional, 
9} validity of that act, in determining the sufficiency or insuffi- 
ciency of such pleas. 
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We do not propose to discuss the question, whether this 
department possesses the power to refuse its sanction to the 
execution of an act of the Legislature which manifestly 
violates the constitution of this State or of the United States 
~«because, whether recurring to the period of the formation 
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the federal compact, we look to the contemporaneous exps- 
sitions of the enlightened patriots who framed it, or direct 
our attention to the subsequently recorded opinions of the 
Ccurts of the Union, of those of the several individual 
States, or of our own, we find an uniform course of affirma- 
tive decision, which places that question beyond the reach of 
present controversy—At the same time, we are not insensible 
of the delicacy and the importance, which are involved in 
the exercise of such a power—We vield with cheerfulness to 
the Legislature, all the respect which is due to a distinct, 
co ordinate department of the Government. We ac- 
knowledge ourselves bound by the obligation of our oaths 
of office, to obey all the constitutional requisitions of that 
department. We are aware of the responsibility which we 
incur by arefusal to give operation to an act which has 
received its sanction—But the master feeling ot our bosoms 
is that which is produced by the conviction, that it is our 
indispensable obligation to preserve inviolate the declaration 
of the people’s will as it is expressed in the great constitu- 
tionai charter of our liberties. 


With these views, we proceed to the consideration of the 
acts before referred to, and first tothat of the act to alleviate 
the condition of debtors. The following is an abstract of 
such ef its provisions as we think material to cite 7 


That from and after a day specified in the act, it shall not 
be lawful for any civil officer of the State, to issue any civil 
precept or process whatsoever, during the continuance of 
the act, except as is therein excepted. 


That it shall not be lawful for any Sheriff, Deputy-Sheriff, 
Coroner, Constable, or other civil officer, during the conti- 
nuance of the act, to serve any civil writ, warrant, precept or 
process whatsoever, except as 1s thercin excepted, or to levy 


any execution, ca, sa: or any other process whatever, 
which had theretofore issued, or might thereafter issue 
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against the person or property of any person or persons 
whatever, or to make sales by virtue of any execution at the 
time of the passing of the act, inhis or their possession, of 
that might thereafter come into his or their possession, 
except such as were founded on attachment and such as were » 


thereinafter excepted. 


The eighth section excepts from the operation of the act, 
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among others, the Planters’ Bank of the State of Georgia, the 
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Bank of Augusta, Landlords whose tenants refuse to give 
possession after the expiration of their terms, the University, 
Academies and Private Schools. The operation of the act is 
not limited to any definite period. 


ee We are unanimously of opinion, that this act is in violation 
e of the Constitution of the United States. 

a 

a | That it violates that fundamental principle which is inhe- 
@ rent in everv free constitution, which requircs that justice 
| shall be administered equally to every denomination of citl=- 
‘a zens, Without respect to persons. 





ie And, finally, that it is in violation of the constitution of 
> the State of Georgia. 


Ty . + a Ld 
We will endeavor with as much brevity as may consist 
with perspicuity, to: assign the reasons upon which we found 
§ this opinion. 






mm.” The Alleviating Law is in violation of the constitution 
of the United States, 






. The tenyp section of the First article, of that instrument, 
Ys in the following words :— 






“ No State shall enter into any treaty, alliance or confe- 

: deration, grant letters of marque and reprisal, coin money, 
emit bills of credit, make any thing but gold and silver coin 
tender in payment of debts, pass any bill of attainder or 
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ex post facto law, or any law impairing the obligation of 
contracts, or grant any title of nobility.” 
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We are of opinion that the act in question, “ impairs the 
obligation of contracts.” 


There are two modes of considering this subject. 


1. Upon the plain and manifest import of the words of 
the constitution. 


2. With reference to its spirit and intention. 


As to the first, the essence of a contract or agreement, 
(says Mr. Powell, in his essay, on the law of contracts and 
agreements) is the righi vested in one party and the obligation 
incurred by the other. And again—The consummation 
depends upon the same consent, on which the inception of 
the contract is founded. 


Now, if it be true that the essence of a contract consists 
in the raght acquired by the one and the od/¢gation incurred 
by the other of the contracting parties; that its inception 
and consummation depend, and depend only, upon the con- 
sent of the same parties, can it be doubted that an act of the 
Legislature which interposes between the inception and 
consummation of the contract, and recognizing the right 
acquired by one of the contracting parties, forbids the en- 
forcement of the obligation incurred by the other, can it be 
doubted that such an act is destructive of one of those 
qualities of the contract in the union of all which its essence 
consists, and therefore, that it weakens and impairs the obli- 
gation of that contract. Inone word, can you destroy the 
essence of a contract, without impairing its obligation? 


** A law (says Judge Washington, in the case of Golden 
v. Prince) which authorises the discharge of a contract by a 
smaller sum, or at a different time, or in a different manner 
than the parties have siipulated, impairs its obligation, by 
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substituting for the contract of the parties, one which they 
never entered into, and to the performance of which they of 
¢ourse have never consented. The old contract is com- 
pictely annulled and a legislative contract imposed upon the 
parties in lieu of it” If this be true of an act which merely 
varies the contract of the parties, as to the time or manner 
of its consummation, what shall we say of an act which totally 
and indefinitely inhibits the enforcement of such consumma- 
tion? Assuredly such last mentioned act operates to annul 
the contract of the parties, without even the substitution of 
a legislative contract in licu of it—It is to be recollected 


that the act under considera‘ion was in its origin a perpetual 
| act—that it contains a prohibition unlimited in point of ume 


against the issuing of all civil process, except im certamn 
specified casese 


In the very satisfactory opinion pronounced by the Judges 
of the Supreme Court of North-Carolina, in the case of 
_ Chittenden v. Jones, it is said, “* whatever law releases one 
| party from any article of a stipulation voluntarily, and legally 
t _entered into by him with another, without the direct assent 
| of the latter, impairs its obligation, because the rights of the 
| creditor are thereby destroyed, and they are ever correspond- 
ent to, and co-extensive with the duty of the debtor.” But 
ithe act in question, it has been said, does not interfere with 
the stipulations of the contract—It affects the remedy only. 
The obligations of the contract remain. All the effect of 
the act is to prevent their enforcement through the instrue 
Mentality of the courts of justice—Herein lies the strength 
of the argument in favor of the constitutionality of the acts 
pct us see if the position be tenable—The proposition is 
at an act of the Legislature may suspend or destroy the 
judicial remedy for the enforcement of a contract, without 
impairing its obligation, in the sense in which that expression 
s used in the constitution of the United States—New the 
Mbligations of a contrast, are twe ivld. 
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There is first, a moral obligation—the obligation in fore 
conscrentta——of which courts of law do not directly cake 
cognizance, and which can only be incidentally entorced 
even In equity, 


There is, secondly—a legal obligation, which is the pro- 
per subject of judicial cognizance and eniorcement through 
the medium of the courts of law. 


The moral obligations of man to his fellow man, have their 
foundation in the law of nature. They rest upon that first 
principle of natural justice which requires us, * suum cuzgue 
tribuere,’ to render to eve ry man his due; and human legisla- 
tures do not possess the power to dispense with them—But 
legal obligations are the creatures of tne municipal law. 
They may be created in relation to things, in themselves, 
mdifferent ; and they consequently may be discharged by 
the supreme controuling power of the state which has created 
them— When, theretore, the constitution inhrbiis the Legis- 
lature from passing any law impairing the obiigation of 
contracts, it must clearly be understood to relate fo their 
legal obligation, which alone, in the absence of such provie 
sion, would have been subject.-to legislative controul. The 
question is now within more narrow limits. Excluding the 
idea of the moral obligation of the contract, as that intended 
by the constitution, it remains to enquire whcther an act 
of the Legislat« -e may destroy the legal remedy for the 
enforcement of acontract, without impairing its legal obli- 
gation. The question seems scarcely -within the limits of 
grave and serious discussion. The first principles of the 
science we profess, instruct us, that there is no right with 
out its correspondent remedy—=no perfect obligation which 
is not susceptible of enforcement—But those who answer 
affirmatively the question just stated, must maintain, that 
the creditor possesses a legal right for which no legal remedy 
exists—that the debtor is bound by a perfect legal obligation 
which nevertheless cannot be eniorced. 
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Again—In what does the legai obligatioa of a contract 
consist, but in the remedy for its enforcement’ Whe pria- 
cipal obligation of human laws, says Blacktone, their main 
strength and force consists in the penaity annexed—-With- 
eut the remedial part, ali iaws would be vague and imnpertect 
~— Now a law is but a contract between the iate and the 
. individuals who compose it; since ail laws are founded 
upon the express or implied assent of the governed ; and the 
legal obligation of this contract, we are told, consists in tie 
means of enforcing it. A learned Judge of the United 
States, wicidentaily touching this subject, has suggested a 
doubt, whether the words “ obligation of contracts” can be 
considered as equivalent to the words “ obligation and effect 
of contracts.” In relation to which we remark, that the 
remedy for the enforcement of the contract, is the primary 
effect of its obligation—The ideas of obligation and of iorce 
cannot be separated. Thus Pothier, expressly says, “* The 
effects of the obligation, in regard to the creditor, are, Ist, 
the right which it gives him to prosecute the debtor judi- 
ejally, for the payment of that which is contained in the 
obligation”—The right to the enjoyment: of the remedy, 1s 
then the primary effect of the obligations Can you destroy 
the effect of the obligation, and yet preserve the obligation 
itself unimpaired? ‘“ Every one will agree, (say the Court 
in the case of Chittenden and Jones, before cited) that a law 
which should deny to all creditors the power of instituting 
the action of debt, covenant, assumpsit, or a bill in chancery, 
would invade the constitution.”” What description can more 
precisely characterize the Alleviating Actof Georgia? It 
inhibits the issuing of civil process, without which the ac- 


tions of debt, covenant, &c. cannot be instituted. 


We are aware, “ That the States and the United States, 
are continually legis'ating on the subject of contracts, pre- 
scribing the mode of authentication, the time within which 


suits shall be prosecuted for them, in many cases affecting 
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existing contracts by the laws which they pass, and declaring 
them to cease or lose their effect for want of compliance in 
the partics with such statutory provisions’”—and we agree, 
that all these acts are within the most correct limits of legis- 
lative powers—They result from the undoubted constitutional 
right of the legislature to alter and reform the judicial sys- 
tem. Their primary and essential object is the promotion 
of the administration of justice, its advancement and ime 
provement. They can therefore afford no justification for 
the act under consideration, the direct and obvious intention 
and tendency of which is to impede and paralizc the judicial 
power. - 
The clause of the constitution may be considered— 


2. With reference to its spirit and intention. We will 
very bricfly dispose of this part ot the discussion—The 
clause in question is remedial—What then was the mischiet 
it was intended to.remedy? We answer in the language of 
the Court, in the case so often referred to-—— It is to be 
seen in the historical records of some of the States, that 
pressed and exhausted by their efforts in the great struggle 
for Independence, they had recourse to various expedients 
to relieve their suifcring citizense In addition to, the issue 
of bills of credit and paper money, some laws were passed 
wholly changing the nature of the contract-—others postponed 
the payment of the debt by authorising it to be made in 
instalments—the benefit resulting from these measures was 
partial and temporary—-but the evil, as might have been 
expected, universal and permanent.” ‘That this was the 
mischief which it was the object of the clause in question 
to remedy, is further evidenced by the debates in the dif- 
ferent State conventions when the acceptance of the consti- 
tution was under discussion: We cite a single instanee. 
‘ T ama warm friend to the prohibition (said. a member of 


the convention of Virginia) because it must be promotive of 


virtne and justice, and preventive of injustice and fraud 
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If we take a review of the calamities which have befallen 
ae our reputation as a people, we will find they have been pros 
duced by frequent interferences of the State Legislatures, 
3 - with private contracts.” We might add to these evidences, 
: but itis conceived to be unnecessary——They are supported 
by history, and the concurring testimony of those surviving 





tion of the constitution— 


os citizens, who lived and were engaged in public affairs. in 
Re that eventful period--A law then whose provisions are cal- 
culated to produce a recurrence of those evils, against which 
na it was thus manifestly the object of this clause of the consti- 
i tution to guard, must be in violation of the spirit and inten- 
4 


For these reasons, we are of opinion, that the act in ques- 
tion impairs the obligation oi contracts, and is, therefore, in 





violation of the constitution of the United States. 





2. But the act in question moreover violates that funda- 
mental priciple, which is inherent in every free constitution, 
which requires that justice shall be administered equally to 


every denomination of citizens, without respect to persons. 





Such a principle is inseparable from every free governs 
ment=-It is the peculiar and striking characteristic of its 
constitution, that which distinguishes it from despotism. 
When the people of the United States solemnly declare, 
that all men are by nature equal, the declaration is made 
with reference to this principle—Discarding the visionary 
idea of an equality in all the relations and conditions of man, 
which cannot practically exist, this declaration ensures and 
guarantees to the citizens of the United States, a political 
equality—an equal participation in all the rights and benefits 
to be derived from the social compact into which they have 
entered. It forms the basis of every free constitution, and 
receives no additional support from the declaration of its 
existence. The preservation of this great principle is more- 
aver especially confided to the judicial department. Thev 


7 
‘ 


ee a ed ae 


meatier * 


> 


eAbriots ms 


at acl gar = ly 


Aw JURIDICAL SELE€TIONS. 


are bound by th: ir oaths of office to do equal right to all, 
Without respect to personse. Let us applv these ideas to the 
consideration of the act under discussion. 


We have seen that it inhibits for an undefined period, the 
issuing oi all civil process, except in certain cases for which 
it provides. It proceeds to except from its operation, the 
Planters’ Bank of the State of Georgia, the Augusta Bank, 
land ords whose tenants may hold over after the expiration of 
their leas s, the University and all Academies and Private 
Schools. Lest this reservation in favor of certam persons, 
to the exclusion of all others, should be misunderstood, the 
amending act provides, * That nothing in the before recited 
act shall operate to prevent the President and Directors of 
the Flantcrs’ Bank of the State of Georgia, or the Bank of 
Augusta, from instituting suit or suits and eniorcing all 
cantracts made with them or either of them in their corpo- 
rate capacity, in the same manner that they were authorised 
to do before the passing of said act.” By the operation of 
these acts then a certain number of individuals, who are 
incorporated for purposes foreign to this controversy, are 
permitted in their corporate capacity, to institute suits and 
enforce all contracts made with them, while this same right 
is denicd tothe great body of the citizens of the State----and 
the Judges who arc sworn to adminis er equal justice to all 
without respect to persons, are called upon to permit the 
institution of suits, and the enl!orcemeni of contracts, at the 
instance of the Banks against individuals; and to retuse the 
institution of s its or the enforcement of contracts at the 
instance of individuals against the Banks or against other 
individuals, against whom at the instance of the Banks, judg- 


ments may have been rendered--- Is it true that every citizen 
has an equai right to participate im the bencfits to be derived 
from the social compact? And is it possible to display a 
more palpable violation of the principle? Tue privilege of 
resortig to the courts of justice, for the redress of his 
violated rights is indeed the constitutional, inalienable right 
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of every free citizen of this republic----Its preservation is 
entrusted to the judiciai dep rtment; and we will not shrink 
from the solemu duty which is committed to our charge. 
But could we for a moment admit the right of the Legisla- 
ture to invade this constitutional privilege of the citizen, the 
principle we are illustrating would require that the act by 
which it was exercised, should be general and equal in its 
operation. Let us attend for a moment to the consequences 
of a contrary doctrine. Ifthe Legisla:ure possess the right 
assumed by this act, who shali prescribe the limits of this 
power of discrimination? We shouid be shocked by a legis- 
Jative act, which inhibiting the civil officers of thirty-eight 
counties in the State, from issuing all civil process, should, 
nevertheless, permit the inhabitants of one favored county to 
nstitute suits and enforce all contracts made with them, as 
if such act did not exist, and yet the principic of the present 
law is co-extensive with the case supposed. If the Legisla- 
ture can denv to one class of citizens a right to which ail are 
equally entitled, while they permit its excercise by another 
¢lass, it belongs not to the judicial department to say, that 
the sectional division of counties, doves not afford as fita 


mode of discrimination as apy oither—= 


. 


Because then the act under consideration is unequal in its 


provisions—Decause it violates that equality of rights ta 


vA 


which the free citizens of this State are entitled under the 


7h. 


constitution, and which we have sworn to preserve, we 


eannot lend our sanction to the execution of ¢) 


J OF this actke 
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There is a further view of this subject. We are of 
opinion, that this act violates the constitution of the State of 
Gcorgia----It assumes a right subversive of all judicial 
power—calculated to annihilate one of the three great de- 


partments of the government, created by the constitution. 


At the very threshhold of the instrument, we find this 


declaration. “ The legislative, executive and judiciary de- 
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partments of government shall be ‘listinct, and each 
department shall be confided to a separate body of magistracy, 
and no person or collection of persons, being of one of those 
departments, shall exercise any power properly attached to 
either of the others, except in the instances herein expressly 
permitied. 


And again----“ The judici:l powers of this State shall be 
vested in a Superior, Inferior, and Justices Courts, and in 
such other Courts as the Legislature may, from time to 
time, ordain and establish.” 


“Phe Superior and Inferior Courts shall sit. in each 
county twice in every year, at such stated times as the Legis- 
lature shall appoint.”----Finally, 


** It shall be the duty of the General Assembly to pass all 
necessary laws and regulations for carrying this constitution 


into full effect.” 


Let us attend now to the provisions of the first section of 


the act in question, first remarking that it is a perpetual act, 


not limited in its operation to any particular period. From 
and alter the 30th day of the present month, [November] it 
shall not be lawfui for any civil officer of this State to issue 
any civil precept or process whatsoever, during the continu- 
ance of this act, except as is herein excepted----Here is then 
ine assumpiion of a power, by the Legislature, to inhibit the 
issuing of all civil process, for an undefined period. Letus 
recur now to the grant of power in the before cited sections 
of the constitution. 


The judicial powers of the State are confided to a distinct 
hody of magistracy; constituting, collectively, the judiciary 
department of the government. What are those powers ? 
What is the medium through which they are exercised? 


The judicial powers of the government are two fold. 
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{, The judicial department possesses a criminal jurisdiction, 
for the trial of offences against the State, which is exercised 
through the medium of the criminal process of the Courts. 


2. It possesses a civil jurisdiction, for the redress of civil 
jnjuri-s to the State, its citizens, or others in amity with the 
government; and this jurisdiction is exercised through the 
medium of its civil process. 


If now the Legislature possess the power to inhibit the 
eivil officers of this State, from issuing any civil precept or 
process whatsoever, tor an undefined period, there is obvi- 
ously an end of the civil jurisdiction of the judicial departe 
ment; because it is only through the medium of such 
process that this jurisdiction can be exercised----Thus, then, 
we have a judicial department, divested of civil jurisdiction. 
But the evil of the priciple does not stop here----If the Le- 
gislature possess the power to destroy the civil jurisdic- 
tion of the judicial department, the residue of its power, 
which we have denominated its criminal jurisdiction, is also 
at mercye Both result from the same constitutional grant of 
power. If the constitution be inadequate to the protection 
of the one, it will also be insufficient for the preservation of 
the other. The same power which enables the Legislature 
to inhibit the issuing of all civil process, will authorise them 
to, inhibit the issuing of criminal process also. ‘The judicial 
department then, stripped of its constitutional powers, by a 
legislative act, would become the mere phantom of what it 
was—of what the constitution intended it should be. The 
Judges enjoined by that instrument to hold courts twice in 


each year, in the respective counties, would be incapacitated 


by legislative inhibition, from obeying its injunctions. It is 
no answer to this to say, that there are cases upon which the 
judicial power is permitted to operate by the act in question--- 
We have already shewn that these very exceptions, of thems 
selves, constitute an unanswerable objection to the act—— 
degause it thereby violates the equal right of every citizen 
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of the State to participate in the benefits of the social com- 
pact. But the power assumed in the first section of the 
act goes to the full extent which has been stated. The ex- 
ceptions result obviously from considerations of expediency. 


Nor is our view of the subject changed, by the provisions 
ef the amending act, which limits the operation of the ori- 
gaged act to a specified period. ‘The former act appears to 
us to proceed upon the assumption of a puwer to annihilate 
the judicial department, while the latter merely suspends its 
existence for a stipulated period, or what is, in effect, the 
same thing, forbids the exercise of its functions during the 
prescribed interval. Unless we err, in the opinion which 
we have formed, it is equally protected against both these 
assau'ts, by the | arriers with which the constitution has sur 
rounded it----Why else are the judicial. powers of the State 
confided to a di wes body of magistracv, constituting a 
primary and co ordinate department of the government, and 
protected from the interference of the other departments in 
the exercise of the functions with which they are entrusted ? 
Finally, why otherwise are the Legislature specially enjoined 


by the constitution, to pass all ne. cssary laws and regulations, 


to give full effect to tne powers thus confided to this dee 


ant aw 
DarcMene ° 


For these reasons we are of opinion that the act in quese 


tion violates the constitution of the State of Georgia. 


Tt remains to consider the act to authorise the several 

; of ‘Equity in this State, to grant remedies in certain 

cases, Kc. &c. and for affording temporary relef to the sol- 

diers, whilst in the service of this State, or the United States, 

and for other purposes----Our view ol this act is 'imited te 

the sixth and seventh sections, by the cases presented to our 
consideration. 


The former declares, that it shall not be lawful for the 
Judges of the Superior Court, &c. &c. to suffer any verdict 
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to be entered, or judgment to be signed in either of their 


) said couris, against any soldier or ofider of this State, whilst 


such soldier or officer is in the service of this State, or of 


' the United States, and provides that the fact of such service, 


shail be good ground and sufficient cause of contimuance. 
We are of opinion, that this provision is liable to all the 
objections, which have been staied to be aj plicable to the 


act before under consideration i— 


1. It impairs the obligation of contracts, by withholding 
from the creditors of those persons who are the objects of its 
provisions, the remedy for the enforcement of their contracts ; 
i: which, as we have beiore shewn, the obligation oi the 
contract consists, in the sense in which that term is used in 
the federal constitution. 


2 It is unequal im its provisions----It violates that equality 
of rights to which the free citizens of this State are entitled 
under the constitution----[t affords an exemption to a soldier 
in service, which it denies to ail the citizens of the State 
b: side----It forbids the Judges from suffering a verdict to be 
entered or judgment to be signed againstan officer or soldier 
In service, at the suit of a citizen, while it permits.the off- 
cer or soldier to enforce his contracts, by obtaining verdicts 
and judgments against the very same citizen, to whom the 
hike right is denied. We are-not insensible of the merit of 
our brethren in arms----Our constitutional powers will 
always be cheerfully exerted for their protection, who are 
engaged in protecting us. But this is an inequality for- 
bidden by the constitution; and we yield an unqualified 
obedience to its injunctions. 


3. The provision is in violation of the constitution of the 
State of Georgia--- It proceeds upon the assumption of the 
same principle, which characterises the first section of the 
act heretofore under consideration, and which we have 
shewn to be subversive oi the judicial power as it is secured 
by the constitutien. 
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The seventh section of the act before us, provides, that in 
all cases where judgment has a/ready been obtained, in any 
of the courts, the defendant may, by complying wich the 
terms contained in the fourth section of the act, claim and 
receive the benefits and provisions of said section, and wiere 
execution has already issued, the officer in whose hands the 
same may be, shall be bound to take the security required, 
as directed in said section---- lurning to the tourch section, 
we find it provided, that in ali cases oi judgments hereafter 
rendered, the defendant may stay «ll turiher proceedings by 
entering good and sufiicient security within ten days aiter 
the judgment of said court. 


The provisions of the seventh section are obviously inca- 
pable of being carried into execution. In relation to judg- 
ments heretotore obtained, they do not prescribe a time 
within which the security is to be entered. The reference 


to the fourth section which relates to judgments hereafter 
to be obtained is clearly inappiicable. 


Weare therefore unanimously of opinion, that this section 
of the act is void; because it is incapable of being carried 


into execution. 


ROBERT WALKER, 

JOHN MACPHERSON BERRIEN‘ 
YOUNG GRESHAM, , 
S. W. HARRI 
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OPINION 


OF THE SUPREME COURT OF MASSACHUSETTS, IN THE CASE 
OF LEWIS AN ENLISTED SOLDIER. 


| The following is a sketch of the opinion delivered by Fudge 
Fackson, in the Supreme Court of the State of Massachu- 
setts, on the 6th of Fanuary, 1815, on the return of a writ 
of habeus corpus, issued to George W. Hight, Esq. an officer 
in the army of the United States. 


This writ was issued on the complaint and affidavit of 
» Caleb Lewis, setting forth that his son, Daniel Lewis, who 
was under the age of twenty-one years, was detained at Fort 
Independence, as an enlisted soldier ; and that he, the father, 
had never consented to the enlistment. ‘The return sets 


iforth, as the cause of detention, that Daniel Lewis enlisted 
as a soldier, toserve in the army of the United States during 
ye the present war, and that his master gave his consent in 


a, writing to the enlistment. he return was filed on the 5th 
Sinstant, when it was contended by the counsel for Mr. Hight, 

P that the return was conclusive, and that the facts therein set 
i The Judge, 
© without deciding that question then, proceeded to examine 
® the evidence on both sides; irom which it appeared, that 
‘the boy was about nineteen years old; that he was bound by 
his father, about four years ago, as an apprentice to one Mr. 
Bryant until the age of twenty-one, to learn the trade of a 
shoemaker; that he afterwards left Bryant’s service with 
his consent, and worked at his trade several weeks in ano- 
ther town ; after which he returned to Bryant, and worked 
for him as ajourneyman. It appeared that the boy had ap- 
plied to his father for leave to enlist, but the father refused 
this consent, and expressly prohibited Bryant from giving 
“such consent; insisting that he should keep the boy till he 
)) Was twenty-one years old, according to the indenture ei ap- 
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prenticeshipe The consent of Bryant in writing under his 
haud was produced, and his signature was not denied, 


Tt was further contended on the part of Mr. Hight, that 
this court has no jurisdiction of the cause, as the boy is 
held under the authority of the United States, and by one 
of their oficers. And thirdly, that if the court has cogni- 
Zance of the cause, the boy ought to be remanded to the 
custody of the officer, as being duly enlisted under the act 
of Congress passed January 20, 1813. After hearing the 
evidence and the arguments of counsel on both sides, the 
Judge remanded the boy. with directions to have him brought 
into courtthe next day. He was brought in accordingly on 
Friday morning, when the Judge delivered his opinion as 


folicws. 


As to the first question, it 1s not necessary now to deter 
mine whether the return of a writ of habeas corpus is 
always conclusive, when made by private persons as well as 
by public officers ; as [ am weil satished that the party may 
always confess and avoid it, which is ail that has been done 
in the present case. Itis not denied that the boy was enlisted, 
and with the written consent of his master; but he attempts 
to avoid the effect of this, by showing that he has a father 
living, who did not so consent. On this point, however, I 
weuld remark, that in all cases, where such arcturn is hel 
to be conclusive, it should, F apprehend, be limited to such 
matters as are necessary and proper to constitute a good and 
sufficient return. An officer should not anticipate objections 


that may be made to his return, and introduce into it extra- 


neous and collateral matter by way of answer to such objec- 
tions. so as to conclude and stop the other party from proving 
the whole of his case. If a sheriff holdsa person ona war- 
rant from a justice of the peace. he ought in his return to a 
habeas corpus to set forth the warrant: but he should not 
go on to aver that the person who issued it is a justice duly 


qualified, &c. in order to prevent the party from proving, as 
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he may perhaps be prepared to do, from the public records 
in the office of the Secretary of State, that the man never was 
commissioned, or that his commission had expired, or that 
he had been impeached and removed. ‘This would be to 
enable the officer, from malice, ignorance, or mistake, to 
alter the case of the prisoner, and make it better or worse 
than it is infact * So in the case now under considerawon, 
the substance of the return is, that the officer holds Daniel 
Lewis as a soldier enlisted in the army of the United States. 
This is prima facie a good and sufficient return ; and of 
course it seems to be ali that is necessary for the officer to 
set torth. If on filing the return it should be objected that 
the party is a minor, it is then time enough for the officer to 
reply that he was enlisted with the consent of his father or 
master, &c. It appears tome, therefore, that the suggestion 
of the master’s consent to the enlistment might, if necessary 
to arrive at the substantial justice of the case, be r jected as 
surplusage, and would not conclude the prisoner, whatever 
might be the effect of the other part of the return. 


‘As to the second point, respecting the authority of this 
court to discharge the prisoner, even if it should appear that 
he is unlawfully detained, it might be sufficient to say, that it 
has been done repeatedly in like cases by different Judges in 
vacation; and it was done by the whole court at the last 
March term in this county. In the case last mentioned I 
do not recollect whether the question of jurisdiction was 
argued at the bar; but it was considered by the Judges, 
and the case of Ferguson, in 9 Johns. N. Y. Reports, 239, 
was examined. It appears from that case that the law of 
New-York differs in one respect at least from the law of this 
State, inasmuch as the writ of habeas corpus there may be 
granted or refused in the discretion of the court; whereas 
here itis declared by our statute (1784, c. 72) to be “ a writ 
of right, to which the citizens of this commonwealth are, 
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by the constitution and law of the land, at all times enti- 
tled, to obtain relicf from every wrongful imprisonment or 
unlawtul restraint of personal liberty.” ‘The right thus 
solemnly declared and secured would be defeated if the 
court on the return of the writ should refuse to examine the 
causes alleged in justification of the imprisonment. Indeed 
the very question raised in this case could not occur, until 
the court had so far examined the return as to see that the 
party was held at least under colour of the authority of the 
United States. And can it be supposed that a mere colour 
of authority which perhaps on examination would appear to 
be wholly mistaken or unfounded, is sufficient to deprive a 
citizen of his personal liberty ? Supposing the laws for rais- 
ing this army had been repealed, or that this corps had been 
disbanded, or that this soldier had been regularly discharged, 
and that the officer, from ignorance of the fact, or from some 
less excusable motive, still detained the man under his com- 
mand; must this court remand the prisoner and leave him 
in such unlawful restraint, merely because his oppressor 
thinks proper to allege that he is acting under the authority 
of the United States ? The constitution of the United States, 
and the laws made in pursuance thereof, are the supreme 
Jaws of the land, and have the same force and effect in this 
court as in the courts of the United States. Suppose, then, 
that the law under which this man is enlisted had expressly 
prohibited the enlistmant under any circumstances of minors, 
or of any other particular description of persons; when one 
of that description is brought before us on habeas corpus, 
and is claimed as a soldier by the party who holds him, are 
we not authorised, nay, are we not bound to declare that 
such enlistment is void? 


Suppose the constitution itself had contained a prohibition 
like the one here supposed, and that Congress should not- 
withstanding pass an act for the enlisting of minors ; should 
we not be bound to declare that such act was void, and to 


discharge any minor enlisted under it? It is then evident 
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that in order to do our duty under the statute of this com- 
monwealth before referred to, we must examine the whole 
case, both as to law and fact. If on such examination it 
appear that the party is lawfully detained, whether under 
the authority of this State or of the United States, we must 
remand him. Butif the person to whom the writ is directed 
rely for his justification on a mistaken construction of the 
law, or on an act which is repealed, or in any other way 
void; or if the facts are not duly substantiated which are 
necessary to bring the case within an existing law; it is our 
duty to discharge the prisoner, although the officer should 
pretend, or really believe, that he was proceeding lawfully 
under the authority of the United States. In the present 
ease the officer has returned the facts truly; and if Lewis 
has been unlawfully held, it has evidently arisen from a mis- 
construction of the law. 


It is therefore necessary to consider the third point in 
this cause, and to determine from the facts disclosed in the 
return, and on the examination of the witnesses, whether 
Lewis was lawfully enlisted. In deciding this question, I 
consider the boy as lawfully bound as an apprentice to Bry- 
ant. The parol agreement between them could not annul 
the indenture, nor discharge any of the parties from their 
legal obligations under that instrument. This circumstance, 
however, presents, in a strong light, the inconvenience and 
injustice that might follow from the construction of the law - 
adopted by the counsel for the officer. For if the master of 
an apprentice can authorise his enlistment, without the con- 
sent of the parent, he may do it against the express injunc- 
tions of the parent; and he may retain this right even after 


he neglects or refuses to perform any of the duties of a 
master. 


The decision of this question depends on the construction 
of the act of Congress passed January 20, 1813, in which it 
is provided “ that no person under the age oi twenty-one 
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vears, shall be enlisted by anv officer, or held in the service 
of the United States without the consent in writing of his 
parent, guardian, or mustcr, if any he have.” Itis contend- 
ed by the counsel for the officer, that the consent of the 
master alone in this case is sufficient to authorise the enlist- 
ment. This question was new to me, when it occurred 
vesterday on the argument of this cause. I have since given 
rt ali the consideration that the time would allow, and have 
had the advantage of a conference with the chief justice on 
the subject. As I have no doubt at present upon the point, 
and both parties appear solicitous tor a speedy determination 
of the cause, I shall not delay it for the purpose of any 
further consideration. Ithas long been well settled that the 
master of an apprentice cannot assign the indenture, nor 
transfer the services of the boy to any ctier person.* The 
vy of the master is a personal trust. Every parent, 
binding his child as an apprentice, is supposed to have in 
riew the education of the child, his moral habits, his prepa- 
ration for the business for which he is destined, and whate- 
ver may affect his future welfare. He must then be influ- 
enced by the moral qualities, the capacity, and skill, of the 
man whom he selects for this delicate and important trust. 
But all his solicitude and care in this respect would be fruit- 
less, if the master might at his pleasure dismiss the child 
from his service, prevent his learning the trade for which he 
vas intended, and subject him to the dangers and corrup- 
tions of a camp. It is not to be presumed that Congress 
intended by the act in question to give a master an authority 
so utterly inconsistent with natural justice, and with the 
settled principles of the law, and subversive of the natural 
and legal rights of parents. Indeed I have not been able 
to find any authority in Congress thus to interfere with 
private rights and contracts between citizens of this State 
and to absolve either party from his obligations, whether 
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* Mass. Rep. 176. 8 Mags, Rep. 293. 
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conventional or merely natural. If they have such power, 
it may be exercised to dissolve or affect any one coutract as 
well as any other; and thus all our private dealings, and 
most of the common concerns of life would be under the 
control of the general government. If Congress have the 


power supposed in the present case, they might with at least 
} 


equal reason and justice ordaim that a slave, in those States 
where slavery is tolerated, might be enlisted and heid to 
serve in the army, without the consent of his master; for it 
will not be supposed that the rights of a master over his 
slave are more sacred, or founded on higher authority, than 
those of a father over his child. But it is unnecessary to 
pursue this idea any further, as I am well satished that the 
act of Congress may be reasonably construed, without sup- 
posing that they assumed a power so questionable in its if, 
and so injurious to the community. As I understand the 
act, it requires the consent of the parent, the guardian, and 
the master, or of as many oi the persons as may eXist im 
those respective relations to the child. here was no 
reason why the rights of any one of them shouid be sac 
ficed tothose of the other. It was intended to protect Aa 
secure them all. If those relations were such as always, or 
even most commonly existed together at the same time, the 
word and would probably nave been used instead of or, in 
the act. But as it rarely happens that a minor has a parent 
and a legal guardian at the same time, and as he is often 
found in only one of those relations of child, a ward or ap- 
prentice, it might have appeared improper and inconvenient 
to use the and. On the other construction, the consent of the 
parent alone would have been effectual without the consent 
of the master. This would be to enable the parent at his 
pleasure to absolve himself and his child from a solemn ob- 
ligation into which they had voluntarily entered, and which 
it may be for the interest of the master to enforce. It is no 
answer to say that the parent or master gives merely a nake 


assent to the eniistment. That assent, if effectual within 
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the true intent of this act of Congress, is the only thing 
which renders the enlistment valid. The agreement of the 
minor without such assent is wholly void. The consent of 
the master would operate in the present case as an assign- 
ment of the apprentice to the officers of the army, in direct 
violation of the settled principles of law, and of the natural 
and legal rights of the parent. I am satisfied that the act 
gives no such power tothe master; and am of opinion that 
the enlistment in this case, being without the consent of the 
father, is void; and that the prisoner, Daniel Lewis, cannot 
he held in the service of the United States. 
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ON CAPITAL PUNISHMENTS. 
@ROM JUDGE BRACKENRIDGE’S LAW MISCELLANIES. 
IV BL. Com. 194. 


By an act of March 3d, 1812, the Governor was required 
** to request the Attorney-General, to draft and prepare a 
bill consolidating the whole of the penal laws of this com- 
monwealth; and, suggesting what additions, alterations, and 
changes should take place inthe system, for the purpose of 
laying before the next Legislature.” I know not whether 
the Attorney-General may think proper to suggest any al- 
terations, or change, with respect to the punishment of death 
in any case. But, be that as it may, the expression of the 
will of the Legislature to hear what may be suggested, gene- 
rally, on the penal code, has emboldened me, though not 
within the legislative request, to suggest what has occurred 
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ing to me, in my reflections on the subject of capital punishment 

the | in the case of murder in the first degree ; which now remains 

Lot | the only case, in which, the punishment is capital. 

s.- oo 

ect jae In limine, or, at the threshhold of an examination of what. 

ra] a relates to this, we are arrested by the language of Revelation ; 

act a ‘- whoso sheddeth man’s blood, by man shall his blood be 

hat a shed.” Gen. 9th, 6 

the | 

a ff The context, as the divines would say, is in these words ; 
q | “and surely your blood of your lives will I require ; at the 
q hand of every beast, will I require it ; and at the hand of 
; man; at the hand of every man’s brother, will I require the 
A life of man,” 
iY 
4 Were it not for the preceding words, I should have been 
4 disposed, to have considered those of the text, as containins; 
7 a denunciation merely, of what, in the course of things, 
4 would most usually, and most naturally happen; viz: that, 
{ in revenge of the person slain, some one would be prompted 
i to slay the slayer ; so that, in a course of retributive justice ; 
' A and, in this sense, it might be said, ** whoso sheddeth man’s 
a blood, by man shall his blood be shed ;” but the words of 
4 the context do not leave room, in fair and candid costruc- 
i tion, for such a meaning, to be put upon them: it must be 

ed taken, as enjoining the avenging of the blood of man. 

a | 

n- i, But is this injunction to be considered, as respecting men 

id \ ‘i in a state of nature; or, in a state of society? Doubtless, 

of qi not to men zn a state of nature only ; but also in a state of 

er al ociety ; because being promulgated to Noah, who was in 

l- ‘ a state of society ; though his family consisted but of eight 

th 4 aC persons ; it cannot but be considered as. extending to that 

i association ; and, to all others that might spring from them. 

~ This inust silence the allegation of those who undertake te 


ot iam say, that no power can exist in the social state, to put a man 
to death; I speak of moral or lawful power. 
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But, taking it up, independent of Revelation; and, on the 
principle of reason, why is it that the lawiuiness of putting 
to death in a state of society, shall be questioned: It is said 
to be because the individual entering into the social state, 
can surrender to the community, no power, ‘but that which 
he himself, in a state of nature had possessed ; and having 
no power over his own life, he could not surrender that 
which he had not. But this ts a fallacy; for, it is not a 
power over his own life which he surrenders ;_ but the right 
to preserve it, at the expence of the life of him who would 


a 
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It is this right of self-preservation which is surrendered ; 


and unless in a case, Where seli-preservation is meconsistent 


with iy the takine the lite of an assailant is not warrant- 
ed by any municipal law. But this right of self preserva- 
tion so surrendered to a community, warrants the interference 
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tempts homicide ; and, if that cannot be done, to provide 


rainst what may be presumed to be likely to be attempted 


a the same offender against the life of others. What can 


rey 


this provision be? The most certain, unquestionably, will 
be puting anend to the power of action in the offender. 


This must render it phy sically certain that this individual 


— 


who has shown himself to be hostis humani generis; or, in 
the hight ct an enemy of mankind, will not again have it in 
his power to take away the life of another. But would it 
not be enough, if it could be rendered moral! y certain, that 
he should not have it in his power again, to take away the 
life ofanysone? Does not the highest degree of probability 
approach so nearly to absolute, as’ to be scarcely distinguish- 
able from it: to be, in fact, to all practicable purposes, the 
same thing? A man so confined as to be to all human pro- 
bability, out of the way, and not likely to have it in his 
power to take the life of another, would seem to be much the 
same thing as a dead man to the social state; and no longer 
endangering the safety of an individual of the community. 
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But still he isnot dead; physically dead, says the objec- 
tor; and he * whoso sheddeth man’s blood,’ &c. is in the 
way. I grant itis; but this injunction, cannot be considered 
more than a general rule, and subject to exceptions. What 
was the occasion of this precept to Noah? It was the de- 
struction of the whole race of man, by a flood, eight persons 
excepted.» What was the object?) ‘The preservation of man 
in order to replenish the earth. Will it not be inconsistent 
with this object to take away the hfe of a man, provided 
the preservation of human life can be equally guarded and 
attained? ‘Lhis is the exception; and as the jurists say, 
makes it a part of the rule; it must be considered as co- 
existent with it, and involved in the nature of it, Where 
the letter of the law is inconsistent to any extent, with the 
spirit of it, the spirit must prevail. ‘This is a rule of inter- 


pretation in all laws human and divine. 


But the legislator of the Jews who has recorded this pre. 
cept; for we assume it that he was the author of the five 
books, or Pentateuch, as the Septuagint calis it, has given us 
a practical application of the precept; and has laid it down 
in his law, that, “‘the murderer shall be put to death.”— 
Numb. xxv. 6. ‘This goes, in express terms, to sanction the 
right of a society to inflict death. But what was the state of 
the Jewish societv to whom this law was given? Were 
they in a situation to be able to preserve themselves from 
homicide, without such extermination of an individual who 
had committed murder? Ina wandering state of society, in 
a wilderness, had they the means of self-preservation by 
confinement, and keeping to hard labor. This being the 
case, could the injunction be understood otherwise than as 
having relation to the condition of the people? Can it be of 
binding obligation at all times, and in all cases to put to 
death; and not rather subject to the reason of the law given 
to Noah, the preservation of the life of man? Shall the 
slayer be slain, who not only can be put in a way to be re- 






































58 MISCELLANEA. 

























strained from a possibility of committing homicide ; but may 
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be aiso rendered useful, in his confinement to hard labor? 


ees 


it would seem to be subverting the end of all punishment, 
precavention and reformation. 


The precept ** whoso sheddeth man’s blood, by man shall 7 
his blood be shed,” still recurs. What has been the appli- | 
cation of this precept from the earliest existence of christian | 
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communities ? Christianity is aground of the common iaw, © 
which is our birthright ; and, yet, thislawadmitsthe power [| 
of the society to pardon. What is this but to aespense with | 
the injunction given to Noah, that “* whoso sheddeth man’s 
blood, by man shal! his blood be shed ?” i 


Serres = 


By our constitution, the executive magistrate is vested 
with the power to pardon. A felony of murder is not ex- 
erapted from this power. If the magistrate, who in this par- 
ticular represents the power of the society, can pardon, he 
can reprieve. Can there be any thing in his way to hold the 
criminal in confinement for life under the idea of a reprieve ? 
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Could this be said to be otherwise than a dispensing with 
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the law of God; and yet our law, immemorially, and our 
late au d pr esent constitution warrant this. 


if our magistrate has the power of reprieving in this way, 
it may be said, why not exercise it? There is one thing 
wanting, which may be a reason fornot ¢xercising it; and 
this is the not having a power under a repricve, to employ 
at hard labor; and thereby, to relieve, in some degree the 
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ymmunity from the burthen of the convict’s support. He 
has the power to continue a reprieve without limit; but it 
must be at an expence, which, did the law go to embrace 
this case, might, in a great measure, be avoided; or rather 
the service of a criminal turned to an indemnification to some 
extent, for the injury to the society. 


{tis remarkable that it makes a part of the text and con- 
text of the scripture in this place, that, in the case of @ beast 
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causing the death of-a man, it shall be put to death ; 
lives will I require at the hand of every beast ;” and 
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able to this is the injunction of the Jewish Legislator. “ If 


an OX gore a man or a woman, that they die, then, 


the ox 


shall be surely stoned.” Yet in christian countries, this has 


never been carried into effect ; the putting the beast to death 


in any way; and yetthis makes a part of the injunc 


Noah; and if this is dispensed with under all christ 


tion to 
ian in- 


stitutions ; for I knuw of no exception, why not admit of 


the like softening in the rigor of the precept, under the chris- 


tian dispensation, in the case of a homicide by man? 


Under 


our common law, in the case of a beast, causing or even oc- 


casioning the life of a man, itis forfeited to the king. 


1 B. 


Com. 300. Why not the like commutation for death in the 


caseof man; the forfeiture of the labor for life of the 


culprit 


to the communiiye My deduction is that the injunction to 


Noah is not of universal application under all circumstauces ; 


and under the christian dispensation is taken away altogether. 
So that, though I hold zt lawful to put to death for murder, 
yet | resolve it into a question of expediency, and, subject to 


the reason of the law, the security of the peace, and the pre-e 


servation of the life of man. If, consistent with this, the 


criminal can be spared, it is inexpedientto puttodeath If, 


on experience, the state of society should be found to be 


such as to permit this, without endangering the community, 


{ should think capital punishment unnecessary ; and it is only 


in a case where unavoidable, and necessary, that I 
think it justifiable. 


“ Ense recidendum immedicable vulnus.’ 


shoulc. 


In the state of society in which Noah, and his immediate 


descendants, must, for a length of time, be, and, under the 


circumstances, in which the Jews were: more especially, 


before their fixed habitations in Judea, and, improved estab- 


lishments, it might be impossible, and it was certainly mc- 


rally impossible, that the people could be safe, and a mur- 
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ilerer be perniitted to live ; but a@ very different degree of proaf 
was required, from that under the common law of Lngland, 
which, yet, continues to be our law. For, by the Jewish 
laws, ‘‘ whoso killeth any person, the murderer shall be put 
to death by the ccaeih J witnesses ; but one witness shall not 
testify against any person to cause him to dic.” Numb. 
xxxy. 50. And again, “at the mouth of two witnesses or 
three witnesses, shall he‘that is worthy of death be put te 
death, but at the mouth of one witness, he shall not be put 
to death.” Deut. xvii.6. Query—ought not the testimony 
of these witnesses to be direct; and, to the actual fact of 
killing; and not tocircumstances only. I would take it, that 
the testimony must have been positive, and to é#e actual fact 
of killing ; and not to be deduced from the presumption of 
circumstance. Under our law, one witness is suffici-at to 
convict; and, eve en, where the testimony g roes but to circuime 
stances In this respect, our law is more sanguinary than 
that of the Jews: and, even, though the injunction of Moses 
might be said to be given in this case, as in another, “ be- 
cause of the hardness of their hearts.” Mught it not then 
be a reason for a commutation of a capital punishmcnt ior 
imprisonment for lite, that especially, where a conviction 
had ti ude 


cumstance on the evidence of more than one. Unless the code 


place, on the credit of one witness, or from cir- 
1s so ameliorated, in this particular, it is more sanguinary 
than even the Jewish law; for the lesser degree of evidence 
being sufficient to convict makes the law more sanguinary. 

Nevertheless this is under the christian dispensation, which 
‘as: been co! 131d e1 red as S ‘dtenine the rigor of the iMcsaic 


precepts im many umstances. 


It is not my meaning to suggest an alteration of the law 
in regard to circumstantial evidence being sufficient to cone 


vict ; for circumstance often speaks stronger than wards ; and 


‘here could be no security from assassination, unless the law 


were sa: but it will be a consideration tor the doctrine of 
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continual reprieve which I advocate ; as on a conviction from 
circumstantial evidence, if providence should at any time, 
bring to light the innocence of one condemned, as has some~ 
times happened, it might not have been altogether out of the 
power of the society to relieve his person fram confinement ; 
and his name from infamy. . é 


But the restraining the malefactor from doing hurt, as ée 


future time, in his GWn person, is not the only object of pu- 


nishment. The example to others will be a preservative 
against what they may do. ‘This will bring it to the ques- 
tion; which is most likely to affect, the carting to the gallows, 
or to the place of hard labor and confinement fer life. Ido 
not take it there would be much difference as to the effect. 
For I count but little on the effect of present terror, howe- 
ver shocking the spectacle. The best means of preventing 
the catastrophe, will be found in restraining the passions by 
a useful occupation, and impressing moral and religious in- 
struction on the mind. Prestat cautela quam medela. In 
the countries of Europe, Britain in particular, where the ef- 
fect of capital punishment has been tried abundantlyy4t has 
not been effectual ; not more so than transportation and exile : 
which in most cases has been substituted for it. We have 
no Botany-bay to which we can transport; but we can ace 
complish the same thing by confinement and hard \labor. 
What then would be the amendment, in this particular, 
which I would propose to the penal code? It would be, 
that, on conviction for murder in the first degree, the convict 
shall undergo for life the same punishment, which ona con- 
viction tor murder in the second degree, he shal! be sen- 
tenced to undergo for years; the time specified in the act 
for the amelioration of the penal code of the 22d April, 1794. 
This will be zmprisonment at hard labor for life; and death 
7m case of an escape. 


~ 
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ON BREACH OF THE SABBATH. 


FROM THE SAME. 


** By Stat. 22 Car. II. c 


>. T+ no person is allowed to work on the Lord’s 
day,” &c. IV BL Com. 63. 


‘“* To work” is not an expression in the statute ; though it 
is in the 8th commandment given to Moses; “ shalt not do 
any work.” Exod. c.20,sece 10. The words of the statute 
Chas. UI, c. 7. are that, “ no tradesman, artificer, workman, 
or laborer, or other person whatsoever, shall do or exercise 
any worldly labor, business or work of their ordinary calling 
on the Lord’s day.” It has been holden that it is not unlaw- 
ful, under this statute, to bargain for the sale of a horse, the 
vendor not being a horse-jockey ; and so, not in the way of 
his ordinary calling. 1 Taunt. 130. The punishing the of- 
fender in Connecticut for letting his beer work, was carrying 
the matter to the other extreme. 


Our act of assembly of 1705, copied in part from that of 
Cha. 2d.c. 7. judiciously omits the words ordinary calling, 
and steers clear of this difficulty, or rather absurdity, in dis- 
tinguishing work done inthe way of a man’s ordinary calling, 
from that of work done in any other way; and inthe act of 
assembly 22d April, 1794, which is the last act, and sup- 
plies all antecedent, as to this particular, the words are, if 
any person do, &c. such persons so offending shall, &c. By 
these acts all worldly labor is prohibited, whether in the way 
of a man’s ordinary calling or otherwise ; and which, doubt- 
less, also was the intent of the statute, Cha. II. c. 7; but, as 
penal laws are to be construed strictly, the Judges have 
thought themselves warranted in taking the distinction, or 
bound to take it. For it is under th statute alone that it 
could be recognizable, not being a misdemeanor at common 


law ; though as to this, there has been some contrariety of 
opinion. It depends upon the question whether the com- 
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MISCELLANEA. 63 
mandment given to Moses is in force under the christian 
dispensation. It cannot be denied but that the reason of the 
institution goes some length in extending it to all times, and. 
under all dispensations ; “ In six days the Lord made heaven 
and earth, &c. and rested the seventh; wherefore the Lor: 
blessed the Sabbath day and hallowed it.”* But the author 
of our religion, would seem to have claimed the authority 
of dispensing with the keeping it; at least, withthe Fewzs/ 
strictness. 


“ The son of man is lord also of the sabbath.” Mark 2, 
sec. 28. Certain it is that the Jewish Sabbath does no ap- 
pear to have been kept, or at all attended to under his imme- 
diate disciples ; but whatever respect was paid in the obser- 
vance of any day, it was to the first day of the weck, the 
hebdom of the resurrection, and so called the Lord’s day. 
On this day the brethren met to “ break bread,” as appears 
from Acts 20. sec. 7; “ upon the first day of the week when 
the disciples came to break bread,” &c. and this day appears 
to have been regarded, and-no other day, from that time 
forward, whether for the purpose of meeting, and confirming 
each other in the faith, making charitable collections for the 
poor brethren ; or settling matters of order and discipline 





in the church; or for the purpose of joining in religious 
devotion. 


In the case in Taunton, 130, the counsel on one side argue 
that, “‘no canon, no opinion is to be found in any writer 
upon Ecclesiastical law, treating bargains made on a Sunday 
as illegale The Jewish law prohibited them, but several of 
the councils have expressly declared that christians shall not 
judaise.” On the other side it was contended “ that a sale 
en Sunday was illegal at common law ; that in christianity 
as well as judaism, ah 4th commandment is retained ; and 
that which is an offence against it, when committed bya Yew, 
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is equally such when commitied by a Christian; that ne 
case had been cited where a contract made on a Sunday has 


been enforced by law.’ 


The court take notice that it is said by Lord Coke, that 
the Christian Religion is part of the common law ; 2 Inst. 220. 
Where he cites a law of King Athelstun, dic autem domini- 
cgnemo mercaturam facito; id si quis cgerit, et ipsa merce 


‘et trigenta preterea solidis mulctatur; and note that 20 mer- 


chandise should be on the Lord’s day. But i: does not ap- 
pear, say the court, that the common law ever considered 


those contracts void which were made on 2 Sunday. 


That the contract. should not be vo'd, and yet the act a 
misdemeanor as contra bonus mores would seem to be an 
inconsistency. But the Legislature in England, as weil as 
here having iegis!ated on the subject, it can only be accord 
ing to the prohibitions that it is a misdemeanor or the act 
void. 


The Stat. Cha. 2. c. 7 goes farther than merely prohibit- 
ing secular work and employment, and enjoins what is to be 
done on that day; “ Every person or persons, shall on the 
Lord’s day, apply themselves to the observance of the same, 
by exercising themselves thereon in the duties of piety and 
true religion publicly aud privately ” But by our act 22 
April, 94, it is left to the conscience of the party, or the 
censure of the religious society to which they belong, if they 
belong to any, as to the duties in which they may employ 
themselves. It restrains only the doing worldly labor on 
that day. The compact of our political association em- 
bracing jews, or seventh day baptists, or others who do not 
use that day for the purposes of devotion, must be compre- 
hended, so far as respects the exercise of public employment 
of a worldly nature. 


It may be observed that whether of divine or civil insti- 
tution merely, the observance of one day in seven, isa great 
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political good ; and iigpanhot interfere with the rights of 
conscience in jew or othe TS, who are left at liberty to observe 
other days of their own Chusing. If it is even at the ex- 
pence of being thrown out of a portion of time for their 
occupations, in addition to that out of which they throw 


themselves, private convenience must give way to general good. 






THE LATE SIR WILLIAM JONES 
At the End of his Bible wrote the following Note. 


I have regularly and attentively read these Holy Scrip- 
tures; and am of opinion, that this volume, independently 
of its divine origin, contains moré true sublimity, more ex- 
quisite beauty, more pure morality, more important history, 
and finer strains both of poetry and eloquence, than can be 
collected from all other books, in whatever age or language 
they may have been composed. 





The two parts of which the Scriptures consist, are con- 
nected by a chain of compositions, which bear no reseme 
blance, in form or style, to any that can be produced from 
the stores of Grecian, Persian, or even Arabian learning. 
The antiquity of those compositions no man doubts ; and the 
unstrained application of them to events long subsequent to 
their publication, is a solid ground of belief that they are 
genuine predictions, and consequently inspired. 
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CASES ADJUDGED 


IN THE 
SUPREME COURT OF NORTH-CAROLIN, 


AT JANUARY TERM, 1815. 


ee Pe 


Haralson v. Dickens. 


This was an action of covenant, founded upon certain arti« 
cles of agreement, executed the 13th of November, 181 1 
whereby the defendant, who was Clerk of the County Court 
of Person, employed the plaintiff as his deputy, and autho- 
rised him to retain, for his services, “ one half the profits 
arising from the date of the contract,” which they calculate 
to ibe one hundred dollars; which the said Haralson pro- 
ses, at every term, the sum of twenty-five dollars, to pay 
the said Dickens as Clerk of said county~=also, one half of 
fees on marriage licences, said Dickens is entitled to—and 
agreed to between both parties.” The concluding clause 
of the agreement is as follows: ‘* And the said Haralson 
doth oblige himself to pay over to the said Dickens, as bes 
fore mentioned, one half of the profits which may be col- 
lected, which is one hundred dollars a year, to be in four 
instalments, viz. twenty-five dollars every court in a year ; 
also, one half of the fees collected on marriage licences.” 





The Judge before whom the cause was tried, directed a none 
suit, from which decision the plaintiff appealed to this court, 


Norwood, for the defendant.—This contract is rendered 
void by the statute of 6 Ed. VJ. c. 16, which enacts, that 
all agreements, covenants, bonds or assurances for any of 
the public offices therein specified, or the deputation thereof, 
shall be void. Such contracts are void where a certain ar- 
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A 
ual sum is reserved to the principal, though the profits 
amount to more than the sum reserved to be paid by the 
deputy. Mod. Ca. 234. A sum in gross cannot be reserved 


to the: principal. ‘Sal. 468. 


Nash, for the plaintiff—The statute doés not affect those 
contracts where the sum to be paid is reserved out of the 
profits of the office; for then, the principal only reserves 
part of that which was wholly his before. This is settled in 
Godolphin v. Tudor 6 Mod. 234; and in Cullifordv. Codonny, 
12 Mod. 90, the very point came in question, and it 
was held that a bond by a deputy to account for the profits 
he receives, and to pay his master one half of them, is not 
within the statute; for it is reasonable that the deputy | 
should be paid for his trouble. In the case before the court 
the covenant is to pay half the profits, which amounted to 
ene hundred dollars a year. But if this point should be 
adjudged against the plaintiff, he is at all events entitled to 
recover half the money received for marriage licences 3 that 
being, clearly, only a reservation of half the profits | whi 
have arisen from that source. 





Norwood, in reply.—The profits of this office were alto- 
gether uncertain. It was impossible to estimate them pros- 
pectively ; yet the sum to be paid is fixed; so that whether 
twenty or two hundred pounds were received by the plain- 
tiff, he was bound to pay over one hundred. If by the 
parties arbitrarily stating a certain sum as the profits, a sum 
in gross might be reserved, the provisions of the statute 
might easily be evaded. On this point, the ‘reasoning of 
Lord Loughborough, in Garforth v. Ferson. 1 H. Bi. 331, 
is strong and cenclusive. As to the claim for marriage 
licences, we resist it on the ground that if any of the condi- 


tions of a bond be void by statute, the whole bond is void. 
Willes 574, 


Pex Curram.—The plaintiff, in this case, brings his action 
to enforce an agreement by which he has undertaken to pay the. 
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defendant one hundred dollars per annum, ia quarterly instal 
ments, for five years for the deputation of aclerk’s office ; and 
it is recited in the articles, that this sum is one half the esti- 
mated profits. In the same contract itis agreed the de/en- 
dant shall receive one haif the fees of marriage licences 
during that period, and that the agreement is to continue 
for five years, unless sooner clissolved by death or consent. 


It has been insisted on in the argument of the plaintiff’s 
counsel, that the plaintiff was only bound to pay one half the 
profits, and that the sum set forth was only by way of de- 
scription, and therefore the case was not within the statute 
of Edward the 6th, against selling offices. 


We are all, however, of opinion, that no such construc- 
tion can be put on the agreement, and that in an action by ~ 
the defendant against the plaintiff, he would not be allowed 
to shew what were the profits—that he has undertaken to pay 
a sum certain, not gut of the profits, but at all events, and 
that, therefore, the case is clearly within the statute. As to 
the other ground contended for, that he ought to be per- 
mitted to recover for the loss of marriage licence fees, we 
think it altogether insupportable ; because the statute having 
declared all contracts, bonds, agreements, &c. for the sale of 
the deputation of such an office absolutely void, no action 
can be supported upon either of them. 


Wherefore, we are of opinion, the rule for a new trial 


should be discharged. 
went «|| Dae 


Worthington vy. Colhane. 


This was a bill in equitv, in which the complainant re- 
ferred to a statement annexed to his bill, and which he 
prayed might be taken as part of it. 











IN THE SUPREME COURT. 


The defendant pleadediin abatement, that he had not been 
served with a copy of. the bill ten days before the court, for 
that no copy whatever of the statement, had been served on 
him. The plea was overruled in.the Superior Court, from 
whose judgment the cause was brought By appeal to this 
court ; where it was submitted without argument, and the 


opinion was delivered by 


SEAWELL, J...This pointhas already been determined, and, 
we think, properly, as reported in 1s¢ Haywood's Rep. 286. 


To give a different construction to the act of 1782, c. 11, 
§ 2, would be abating the bill for an inconvenience which 
operated only upon the complainant: The court must ne- 
cessarily perceive, that the complaint, as appears of record, 
has proceeded regularly, before any order pro confesso will 
be made. Upon examining the copy which is returned 
served on the defendant, that would appear, incomplete, 
and would, therefore, be the same in effect, as if the sheriff 
had returned upon a full copy “ not served on defendant.” 
Where, however, a full copy is served, but. within less 
of the ensuing term, than the act has allowed the party to 
prepare for his defence, the time of service must be disclosed 





by plea, as it would not otherwise appear. The opinion of 
the court in the case referred to, is so able and luminous, in 
the exposition of the act, that we deem it unnecessary toadd 
further than our entire concurrence with the opinion of the 
court. And are, therefore, all of us of opinion the plea” 
should be overruled, and with full costs in both courts. 


Beard & Merrill v..Long. 


This was a petition to establish a public ferry on the Yad- 
kin River. The reasons why the prayer ought to be granted 
were stated at length in the petition, and a diagram accom- 
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panied the papers, shewing the respective distances by the 
way of the oid ferries and the proposed one. The cause 
was ably argued by Norwood and Nash for the petitioners, 
and Henderson and Browne for the defendants ; the principal 
topics urged on either side are noticed in the judgment of the 
court. 


Per Curram.—The petitioners ask of the court the es- 
tablishing a ferry for the benefit of the public: the petition, 
therefore, is substantially to be considered as the prayer oi 
the community—for whose sake all public offices are created. 
It is necessary, therefore, to examine what are the facts 
which appear in this case. 


ge 


It seems that the place at which the petitioners desire 
leave to establish a ferry, is a little more than a mile below 
one ferry, and not as much above another ; ‘that both these 
ferries are kept in good repair, and it does not appear that 
any inconvenience exists, or has existed, for want of expedie 
tion in passing at either of them: the price of ferriage can 
be no imposition, as that is to be regulated by the county 
courts, and may, therefore, be considered as dependent upon 
public will, 


? 


The river, however, is but about half the distance in 
width, and is smooth and gentle, and would authorise the 
petitioners, it is believed, to transport, for lower prices ; and 
in travelling nine miles, not quite one mile would be saved 
in distance on one road, and a few yards lost on the other; 
it also appears that there is no public road leading to the 
place for the new ferry; but thatthe petitioners have, “ by 
consent of the proprietors of the lands through which they 
pass,” opened two roads, which are now in common use ; 


and that they “are willing to keep the said roads in repair 
with their own hands,and such of the neighboring inhabi- 
tants as have promised their voluntary assistance:” It is 
also stated in the case, that the existing ferries are old estab- 
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lished ferries; 4nd from a fair examination of all the roads, 
it does not appear that-any decided preference can be given 
(every thing taken into consideration) to either of them :— 
Upon this state of the facts, the court is to determine how far 
the public, for whose benefit the petitioners supplicate, would 
be accommodated by allowing the prayer of the petition: 
and in this determination, it is for the court to infer, who, in 
this respect exercises the province of a] ary. 


The sole object of the law, in conferring every public ap- 
pointment, is the promotion of public convenience: and, 
though it is true, that in pursuing this great end, private 
interest must yield ; yet, it would upbraid justice and th@ie 
majesty of the law, by supposing it capable of sacrificing 
individual interest for any other purpose. The person who 
opposes the present petition may say to the law, ** you have 
granted to me the right of a ferry many years. ago, which 
has always been, and is now, in good'repair; at which it is 
perfectly convenient for every body to pass, as much soas at 
the new ferry: I have been at great expence in fitting out 
my ferry, and have entered into bond to keep it in repair; 
that it was understood between us both, my interest should 
not be impaired but for my own neglect, or for the benefit 
of the community ; and that though you have the power, yet 
you cannot rightfully exercise it, but in a case where it # to 
punish me or advance the public good.” To this it has been 
answered, that the petitioners have an equal right to parti- 
cipate in all the benefits derivable from the use of their own 
property; and that as they have a place on the river where 
they might derive profit from a ferry, they ought not to’ be 
restricted or placed in a worse situation than the defendant, 
merely because he obtained his ferry first; and withal, that 
cupidity being the grand motive for all human action, it 
should be fostered, where its gratification would result in 
public convenience; _ that though the establishment of the: 
new ferry might curtail the profits of the old'one, yet the 
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rivalship which would follow, would ensuse attention and 
good conduct at both. : 


In the present enquiry, the force of this argument has no 
bearing. If tohave a public ferry was a right common to 
every body, and was acquired at pleasure by constructing 
boats and opening roads, it might possibly apply ; but it 
ought to be recollected, that the law (and, as we think, a very 
wholesome one) under certain limitations, has taken it from 
every citizen, and that none is to exercise it but by licence 
and entering into bond; and, that the defendant, Long, has 
obtained this licence from the same source to which the 

stitioners make their application—the law: And that it 
ices this authority to observe whether, consistently with 
the good faith of its engagement with Long, it can benefit 
Beard or Merrill; for to make it necessary to obtain a 
licence upon which no tax is paid the public, and at the same 
time to say the court is bound to grant it to all who apply, 
would be absurd. And to say also, that it would be eguita- 
ble or reasonable for the court to interfere where the effect 
of granting the petition would be anly to benefit the peti- 
tioners at the Joss of defendants, would be more so. The 
law has wisely considered, that, by permitting every one at 
pleasure to keep a ferry and establish his own rates, great 
pul#ic inconvenience would result, from all being in bad 
order ;that they would be so multiplied and the emoluments 
sO ssfine, as not to be sufficient to defray the expence :— 
The emoluments, therefore, are not an act of public favor, 
but intended as a remuneration for public services—the end 
in view is the facility of passing. In what respect, then, is 


the public convenience suffering for want of the new ferry? 
Are the citizens at /erge—the public, put to any difficulty in 
crossing this’ river which would be obviated? Do the citi- 
zens at large travel an unnecessary distance which would be 
remedied? The answer in both cases is, no: but it is said 
the narrowness of the stream would enable the petitioners 
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to perform the same benefit to thie public ata cheaper-rate, 
and, therefore, it would be serviceableto the community. 
Now this is merely speculative, it might turn out, upon expe~- 
riment, that the fact. was otherwise: that the least swell in 
the stream would make it more rapid by bei confined to.a 
narrower channel; and the circumstance of @here being two 
ancient ferries, the one a little above and the other just below, 
established at a time when ease and convenience were prin- 
cipally consulted, rs a strong proof at least of the opinion 
entertained by those who were acquainted with the nature 
of the stream; and, if it really be the case, as the petitioners 
state, that the road from Smith’s to Salisbury, would be 
better, and one mile shorter, and cross the river at a much 
better place for a ferry, it is a little unaccountable that, wath 
all these inducements, the road uld at first have run 
where it is; and, not less so, that the eyes of the community 
should have so long remained closed against so obyious a 
benefit. _ If, theretore, any inference can be drawn from the 
facts and circumstances, they are a// against the petitioners. 
The present application, then, seems to be substantially the 
same as an offer to underbid. Then the*low price would be 
attained ; but surcly such an offer would deserve to be 
scouted by every court having just regard to its own dignity, 
as entrusted with the administration of the laws, if we have 
a just idea of the terms upon which such grant is made, 
There is another reason not without its weight. How can 
the public have an interest in a ferry at a place to which theme, 
is no way for the public to travel? How then can it be said 
the public convenience would be promoted by ihe establish- 
ing a ferry, when it is left in the power of every individual 
through whose lands the way may pass, to shut it&p at plea- 
sure? Again—ihe road leading from the new ferry to 
Smith’s, runs so near the old road as to induce the belief that 
it would be unnecessarily burthensome to the community to 
keep both in repair. This, therefore, would be a good public 
reason against a new public road ; and if it is to remain a 
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_ private way dependant upon the petitioners and those whe 


are to contribute ‘‘ voluntary assistance” for being kept in 
repair, itis easy to foresee, from a comparison with public 
roads on which individuals are obliged by law to work, what 
willbe its condition: And if there are other motives which 
sometimes stinqulate to action, that of itself ought, without 


great manifest public convenience, to induce the court to 
withhold interference. 


Wherefore we are of opinion that the petition should be 


dismissed. | 


ot v. Newmans. 


The defendant was indicted for an assault, by the name of 
William B. Newmans, without any addition. To this he 
pleaded in abatement, “‘ and the said W. B. Newmans is by 
trade a ship carpenter, by which addition he ought to be 
distinguished, &c.”” To this plea a demurrer was entered 
on the part of the State, which coming on before Lowrie, }- 
was by him referred to this court. 


It was submitted without argument. 


SEAWELL, J. delivered the judgment of the court. 


We are all of opinion that there should be judgment for 
the State, on the point submitted: we deem it unnecessary 
to resort to any other authority in support of the bill of ine 
dictment, than the act of assembly originally passed for 
curing indictments in the county courts, and afterwards ex- 
tended to the superior courts. The plea is grounded upon 
a mere formal defect, and that act declares, in substance, the 
indictment shall be sufficient to all intents and purposes, if 
it contain the charge in a plain, simple, intelligible manner. 
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if, however, the act of assembly is laid out of the question, 
the piea itscit is defective; itcommences, “and the said 
Wiliam B. Newmaus comes, &c.” By this-plea, the :de- 
fendant admits himself to be the same person indicted. The 
object of the law in allowing the plea of misnomer, is to 
save one the expence and trouble of answering, ‘who has 
been wrongiully calied in question, or to prevent one man 
from being arrested for another: the plea goes not to the 
merits of the charge, and when once it shall appear to the 
court that the person indicted is really. before them, it is of 
no consequence by what name he is called; for ail.evidence 
must be shewn to have relation to the person then on trial. 
To prove the insufficiency of the plea, the case of Roderis v. 
Moore, 5th Term 487, is in point; and though that was the 
ease of a special demurrer, yet as we think the detect in 
substance, the principle is the same. 


Wherefore, let there be a respondeas ouster awarded. 
. ~~ CED Kame -— - 


Mc Milian v. Smith ip Walkere 


A certiorari had been granted in this case by Lowrre, J, 
upon the affidavit of Smith, which stated\in substance, that 
a sult wae instituted againsthim and Walker in New-Hano- 
ver county court, by McMillan; and that the cause 


pressed in the deponent’s absence, on Monday early in the 


afternoon of the first day of court, and a judgment obtained. 
That he understood a standing rule of the court had set 
apart the first day of the court for county busingss,. and be- 
lieved that no jury cause was usually pressed on that day ; 
that the county business was not finished when the judgment 
was taken, which was done by surprise in the absence of his 
witnesses and himself, although the plaintiff knew that he 
defended the suit in person. That the note on which the 
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suit was brought, was lent by him to Walker without re- 
ceiving any consideration, and passed by Walker on anusu- 
rious contract, which plea had been entered and could have 
been maintained, had the witnesses attended. That the suit 
was brought against both the maker and indorser. 


The counter afidavits of Mr. Meares and Mr. Davis, 
stated that the practice of the county court was to give a 
preference te motions on the first and second days; but if 
10.motions were made, to proceed peremptorily on thé 
docket, unless postponed by consent of the bar. After those 
days jury causes have a preference, although motions are 
still made through the term when no cause is on trial; that 
judgments were taken on the first day of the term imme- 
diately preceding that, when the judgment complained of was 
taken; and that a motion was made shortly after the last 
judgment was entered. 


The cause came on upon these affidavits before the su- 
perior court of New-Hanover, when the Judge ordered the 
certiorari to be dismissed, from which decision.an appeal was 
taken to this court. 


Together with these affidavits, two others were transmitted 
to the gupreme court, which, by an endorsement of the clerk 
of New-Hanover superior court, appear to have geen filed 
in his office posterior tothe termof that court. The affida- 
wit of McMillan states his information and belief, that 
the note was transferred to his agent for a good and valuable 
consideration ; and that Smith, after the judgment recovered 
in the county court, promised to pay the money if indulgence 
were granted him, and it was the refusal of this which 
prompted him to apply for a certiorari. 


The affidavit of McPherson states, that Smith told him, 
after the judgment, that the debt was just, that he only 
wanted time to pay the money; and that he intimated no 
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design to apply for a certiorari, until indulgence had been 
refused by McMillan. 


Strong, for the plaintiff—The ground of surprise is com- 
pletely negatived by the affidavits of Meares and Davis, 
which shew that the judgment was taken in the ordinary 
course of practice. Motions, it is true, were entitled to a 
preference on the first day; but when none such were be- 
fore the court, the business of the docket was to be kept in 
progress. Was that to be suspended until it could be ascer- 
tained whether all the motions had been brought forward? 
The defendant then had an opportunity of defending him, 
self, and as he shews no reason why he did not appeal, he 
cannot be entitled to the remedy he seeks. 


Henderson, for the defendant.—This cause ought to be re- 
tried to give the defendant an opportunity to substantiate 
his plea of “usury ;” because it appears by his affidavit, that 
the note was obtained from Walker upon an usurious contract. 
How is this answered? McMillan says he believes it was 
fairly transferred to his agent; but McPherson, the agent, 
who obtained it from Walker, and must have known the con- 
sideration, is utterly silent on that head. This tends strongly 
to corroborate Smith’s afhdavit. 


Cameron, J. delivered the opinion of the, court. 


In deciding on the propriety of retaining or dismissing 


the writs of certiorari obtained by the defendant Smith, a 


majority of the court exclude from consideration the affida- 
vits of the plaintiff and his agent, which appear to have been 
improperly filed and sent up with the papers in this cause ; 
in as much as they have been made and sworn to Since the 
cases were transferred to this court by appeal; and regard 
only the affidavits which were read in the court below. 


Whenever a party applies for an extraordinary remedy, 
to have his cause re-examined in a superior tribunal, he 
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ought to shew some satisfactory reason why he was unable. 
to avail himself of the ordinary remedy by pene trom the 
judgment of the inferior jurisdiction. 


The judgments complained of by the defendant, were taken, 
according to his own statement, on the first day of the coun- 
ty court; he made no attempt to appeal, nor does he pre- 
tend to account for his not having done so—-consequently, 
the writs of certiorari must be dismissed with costs. 


Judgment. for plaintiff. 


" SEaAWELL, J.--I cannot concur in the opinion which my 
brethren entertain On the present question: For it seems to 
me, that in dismissing this certiorari, we are giving up the 
end for the means, and sacrificing the substance to the 
shadow. It appears that the affidavit upon which the writ 
issued, was retained by the Judge, and that the one which is 
now to be considered, was made by the defendant Smith, 
from the best of his recollection: this affidavit charges that 
the judgment was obtained in the county court, out of the 
ordinary rules of practice, and in the absence of himself and 
his witnesses ; and that he defended his own cause in person, 
and had put in the plea of usury: and moreover states, that 
the transaction was usurious. The plaintiff moves to dié- 
miss the certiorari upon the joint affidavit of Mr. Mears 
and Mr. Davis; and this affidavit, at most, only states that 
causes were sometimes tried on Monday by consent. 


Now, the defendant Smith was entitled by law to defend 
his own cause, and if according to the course of practice hie 
consent was necessary to the trial of his cause, he had a 
right to withhold it, and was therefore under no obligation 
to attend the first day. So far then it is apparent a judg- 
ment has been irregularly taken: and all nigh cuts or ex- 
traordinary proceedings, which are calculated to elude a full 
examination, are the strongest evidences of want of merits. 
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If the claim was well founded, a judgment on the next day 
would have answered every purpose. 


But it seems, in the opinion of a majority of the court, 
, that it behoved Smith to state in his affidavit the reason he 
| did not appeal to the superior court. I ask why was it ne- 
cessary (for at one time it probably might haye been impor- 
tant)? The answer will show how important it is at this 
stage. Whenever an individual applies for assistance, which 
it is in the discretion of the court to grant; the bare cir- | 
cumstance of his not having pursued a plain remedy he was | 4 
of right entitled to, and which it was convenient to do, 
raises a presumption that his claim is groundless, and that 
f his object is vexation and delay: and whilst such presump= 
tion exists, the court deem it unjust to interpose, But ‘ 
whenever the presumption arising from such circumstances : 
is removed by an explanation, and the court is enabled to : 
perceive the applicant has merits, it is the anxious office of a 
court of justice to afford its aid. Ifthe plaintiff had pro- , 
duced no affidavit to rebut the charges of the defendant, and 
the affidavit in court had been the original one, or if the 
original was not before the court through the neglect or de- 
fault of defendant, the case then would have been widely 
different. 


But he has thought proper to answer the defendant, and 
from this answer it appears evident, that the first impro- ; 
priety commenced on his own side, in obtaining the judgment; 
and it is material to observe that this affidavit, made by 
officers of the county court, does not even hint at the oppor- 
tunity defendant had to appeal: from which it may be ine 
ferred, that the original affidavit did explain that reason ; 
and that it was known to these gentlemen the defendant had 
it not then in his power. The court, then, which is moved 
to dismiss the certiorari, is obliged to perceive that there is 
the strongest evidence of the injustice of the plaintiff’s 
cause, upon record, arising from his own conduct as a wrong 
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doer ; whilst it is called upon to suppress all further enquiry : 
on account of a subsequent irregularity or neglect of the 
defendant, the injured person. 

There is something further in this case worthy tobe noe ff : 
ticed. The plaintiffs have lodged in the office an affidavit 
which has trayelled with the papers to this court, as appears, 
altogether unauthorised. This affidavit is made after the 
hearing in the superior court, when it is fair to presume the : 
plaintiffs had a copy of the affidavit of defendant before them. ‘ 
By this affidavit, the plaintiffs do not presume to deny the 
usury charged by defendant, but are particularly careful to 
answer respecting the manner of obtaining the judgment. } 

This affidavit, however, the other members of the court =| 
seem Gisposed to lay out of view. This, I think, should : 


be the case as to every purpose for which the plaint?f would 
use it; but as to’every other, to allow the defendant all the 
benefit he can dérive from it. The plaintiff, by his own act, 
has made it a part of the case, so far as it may operate 
against him, and to that end it should now be considered in 
the same manner as any other fact which appeared from the 
record, though not noticed in the trial below. 


The case, then, may be thus simplified. The party ask- 
ing the assistance of this court to be relieved from an unjust 
recovery, has acted in such way, as at one stage in the pro- 
ceedings, would have cast suspicion upon the justice of his 
case, and zmplied a disposition to delay; who is now turned out 
of court on account of this presumption, with an admission 
upon record, (for it is not denied) that his complaint was 
wellfounded. ‘The court, inits discretion, say to the defend- 
ants, “ depart hence, we hear you no farther; for though it 
is admitted by the plaintiff, that the judgment you complain 
of was irregularly and unfairly obtained, and upon a con- 
tract forbidden by law; yet as you, on your part, in making 
out your case, did at one time act in such way as would imply 
you had no right to complain, this presumption shall over- 
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durn the fact, and the temple of justice shall be shut against 





you.” 





































Courts of law, when called upon to afford an extraordi- 
nary remedy, act upon the same principles. as a court of 
equity: and suppose a bill should be filed in a court of , 
equity to be relieved from a judgment, which was charged . 
to be hdd on a bond that was paid, and the bill should set ! 
forth no circumstances why the complainant did not make 
defence at law? It willreadily be admitted that a demurrer 
te the bill would be allowed, and the complainant would 
then share the same fate with these defendants ; but suppose, 
instead of demurring, the defendant should answer and ad- 
i mit that the bond was paid, and that the judgment was un+ 
just, would a court of equity dismiss the bill? It certainly 
would not, but would enjoin the plaintiff at law perpetually. 
Or suppose the bill was to open an account without pointing 
out the errors, and defendant should admit the mistake, it 
is apprehended the court would retain the bill in both cases. 
And it should be remembered, when a party moves to dis- 
miss upon the strength of his affidavit, every thing which is 
not denied is then to be taken as admitted. ‘And after all, 
it may be that the original affidavit steered clear of the ob- 
jection to the present; that it was no part of the defendant’s 
duty to have this forthcoming; and it is not presumadle, a i : 
sertiorari would have been granted upon one which, when | 
it was made, seemed for the sake of delay, and was therefore 
to be presumed false. It therefore seemgito me, there has 
been ascrupulous regard to the form of proceeding at the 
manifest expence of the justice of the case, without keeping 
in view that the great design of a court of justice is to af- 
ford to every citizen the full benefit of the laws, and that 
rules which courts have adopted are nothing else than instru- 
ments to effect that purpose, and that as it is evident the 
plaintiffs, by this irregularity, have deprived the defendants 
of all defence in an action founded upon an illegal contract, 
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this court should allow that benefit which was improperly 
withheld: and more especially in a case like the present, 
where every thing should be presumed against the plaintiffs, 
on account of the course they have pursued; and who now 
are straining to stifle a fair hearing, by which the defend- 
ants, if injured, are cut off from all redress. The plaintiffs, 
however, if they have a right to recover, run norisk. The 
defendants must give security to perform the judgment of 
the court, and if, really, they have no defence, the plaintiff 
will recover again. If the plaintiff-has recovered upon an 
unlawful contract, it is meet the laws should be respected 5 
and as to delay, the plaintiff has brought it on by his own 
conduct. It was said during the discussion of this cage, 
that it appeared by defendant Smith’s own statement, that 
the usury complained of, did not relate to any part of his 
contract, and therefore he could not take advantage of it ; 
that if he made a note bona fide to Walker, and Walker 
negociated upon an usurious contract with plaintiffs, Smith 
could not avoid it. This may be true and yet not material 
in this case, because this is somewhat strangely, a jotnt ac- 
tion, and atleast Walker, one of the defendants, was entitled 
to the benefit of the plea: and although the proposition may 
be true in case of a bona fide note by Smith to Walker, 
when it comes to the hands of a subsequent znnocent pur- 
chaser, who is not to be affected by an zntermediate indorses 
ment upon usurious consideration, yet this case is certainly 
different in one of the particulars ; for the note is first nego- 
ciated to the plaintiffs agent upon a usurious consideration, 
and it is the usurer-who is plaintiff and not the fair purchaser ; 
and it may be different without impugning the affidavit of 
Smith in another; for if the note was originally gade by 
Smith to Walker, upon an agreement with both them, and 
the plaintiff/’s agent to elude the statute of usury, the whole 
transaction would be clearly void. In whatever point of 
view, therefore, I am capable of considering the case, Iam of 
opinion the certiorari should be retained and a trial de novo 
awarded. 
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Potts v. Lazarus. 


This was an action of covenant founded on a charter party — 
entered into between the plaintiff, and the defendant, as agent 


for Paul Errill Lorent, of Chatleston. The defendant is 


described as agent in every part where his name occurs, and 
he signs and seals it, also as agent. The question submitted 
to the court is, whether he is personally liable to the action. 


The cause was submitted without argument. 


SrawELL, J. delivered the judgment of the Court. 


The only question which can arise in this case is, who 
ate the persons who are parties to this deed? In ascertain- 
ing this, it is the duty of courts to look into the whole of 
the contract, with a view of discovering who were contem- 
plated by the actors in the transaction, to be those persons 
en whom the responsibility was to rest. Whoever these 
shallturn out to be, they, in law, are to be considered as 
the parties. 


It was for a long while held that the technical mode of 
sgning the instrument, was conclusive, and that, therefore, 
though in the body of the deed it should be clearly shewn 
who the paities were, yet if executed by the agent, without 
it was done in the name of the principal by ;his agent, that 
the agent becomes personally bound. e 
































Modern decisions have, however, overruled this distine- 
tion, and have placed the responsibility upon what, by the 
plain terms of the contract, appeared to be the understands 
ing of those coricerned. The cases of Unwin v. Wolseley, re- 


ported 1 Term Rep. 674, and Hodgeson v. Dexter in 1 Cranch 


345, are decisive of this point. In each of those cases the’ 
defendant had executed the deed by signing his own name, 
Without any representative character, and affixing his seal: 
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in the present case the defendant expressly signs as “ agent 
for Lorent,” so that if any thing could be inferred from the 
manner of signing, this is stronger than those which have 
been decided. It is no answer for the plaintiffs to say, that 
unless the defendant be bound no one will; for both the 
cases cited furnished that answer also. From whose fault 
has this difficulty arisen? Suppose the deed had been exe- 
cuted “ P. E. Lorent, by A. Lazarus his attorney ;”” must 
not the plaintiffs then shew that Lazarus was authorised be- 
fore Lorent would be responsible ? The same result fol- 
lows in both cases. ‘Ticrefore, as the whole of this deed, 
from the beginning to the end, expressly states the contract 
to be made by Lazarus, not in his individual capacity, but 
as representing P: E. Lorent, we are of opinion that he is 
not personally bound, and that, therefore, the rule for new 
trial should be discharged. 


The United States vy. Blount. 


This was an action of covenant on a deed, which is in 
fhe words and figures following, viz. ‘* Covenant and agree- 
ment made and entered into this 13th day of November, A, 
D. 1800, by and between John Wallace of Shell Castle, in 
the county of Carteret, and John Gray Blount of the town 
of Washington and county of Beaufort, of the one part, and 
James Taylor, Surveyor of the port of Beacon Island, and, 
in this instance, special agent for and on the part of the U- 
nited States, of the other part, witnesseth, that for and in con- 
sideration of the sum of two thousand eight hundred dollara 
paid by him, the said James Taylor, for the United States, 


to him, the said John Wallace, the receipt whereof is hereby . 


acknowledged, they, the said John Wallace and John Gray 
Blount, have sold to him, the said James Taylor, for the 
United States, eighty thousand bushels of shells for the works 
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intended to be erected at Beacon Island ; which shells the 
gaid James Taylor, or his successor, or any and every per- 


son appointed by him or by the United States, may take at 
| any time, or all times, until the same be fully completed, 
. & from the following places: Forty thousand bushels, or one 
. | half of the quantity now sold, to be taken from the rocks 
adjacent and contiguous to Beacon Island and Shell Castle, 
as he may choose, and forty thousand bushels, or the other 


moiety, to be taken from Shell Island; the quantities taken 
to be ascertained by the usual mode-of measuring shells,. 
; or by any other which the said parties may hereafter agree 
r on to facilitate and expedite the delivery. 
t 


} * Itis further covenanted and agreed upon by and between 
{ the said parties, that the said James Taylor may add to, or- 
diminish from the said quantity, to wit, eighty thousand 
bushels, as he or his successor may hereafter think proper or 
find convenient; and should he add to the quantity, it is 
hereby covenanted that he shall have any further or larger. 
quantity at the same prices with those now sold to him, 
which are three cents for the shells taken from Shell Island, 
and four cents for the shells taken trom the rocks per statute 


. B bushel measured as customary: and in the event of his not 
; taking the whole quantity now covenanted for, the said John 
ia Wallace and John Gray Blount are hereby bound to repay 


him at the rates aforesaid for such quantity so not taken. 


“¢ And the said John Wallace and John Gray Blount fur- 
ther covenant and agree to and with the said James Taylor, that 
should any let, hindrance, or molestation, prevent him, the 
said James Taylor, or his successor, or any person acting by 
or under their authority, or by virtue of this covenant, from. 
taking the quantity or any part thereof from Shell Island, 
now covenanted for, by reason of any claim made or to be 
made to the said Island, then and in such case, the said 
James Taylor or his successor may make up the quantity 
39 deficient in consequence of such hindrance, from the rocks. 


- 
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adjacent and contigucus to Shell Castle and Beacon Island 
aforesaid, at the rate of four cents per bushel as aforesaid ; 
and the saidJohn Wallace and John G. Blount bind themselves 
by these presents to defend any and every action or actions, 
suit or suits, which may be brought against him or his suc» 
cessor, or avy other person acting by or under their autho- 
rity, or by virtue of this covenant. In witness whereof, the 
parties aforesaid have hereunto set their hands and affixed 
their seals, and have interchangeably agreed upon the said 
covenant,” 


And the said United States say that they did not take the 
whole quantity of shells aforesaid, to wit, eighty thousand 
bushels ; and that in fact, they did only receive five thousand 
bushels parcel thereof, to wit—2500 bushels from the rocks 
adjacent to Beacon Island and Shell Castle, and 2500 bushels 
from Shell Island; and as to the residue, to wit, 75000 bushels, 
they did refuse to take the same, to wit, on the 10th June, 
1802, of which the said Blount then had notice: And that they, 
the said United States, on the said 10thJune, 1802, demanded 
of the said Blount repayment for the quantity so not taken, 
which he refused, &c.——-Damages £5000, 





And the defendant demurs, and shews as the cause of de- 
murrer, that the United States are not a party to the said 
indenture, and cannot maintain any action thereon, in their 
own name. 


Donnell, in support of the demurrer.—This action cannot 
be supported in the name of the United States. The rule 
is, that where a deed is made inter partes, a stranger shall 
moat take advantege of a covenant made for his benefit. 3 Le- 
vintz. 139. Nor where a bond is made to A for the benefit 
of B, can the latter sue, upon it, or release it, because he is 
not a party. Levintz. 235. 2 Inst. 673. In Carthew 76, it 
was held by Lord Holt, that a party to a deed cannot cove- 
nant with one who is no party to jt; byt that one whois no 
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party to a deed may covenant with one who is a party, and 
oblige himself by sealing the deed. The parties in this case 
are Blount and Wallace on the one side, and Taylor on the 
other. If the latter as agent of the United States, could 
communicate to them a power of enforcing this covenant, he 
could only do it by making them a party by signing and 
sealing in their name. If a person having a power of attor- 
ney to act for another, make a lease in his own name, such 
lease ig void, for it should be made in the name of him who 
gave the power and commission to act in his behalf. 9 Rep. 
Combes case. 2 L. Raymond 1418. If the covenant is badly 
framed and imperfectly executed, it is the fault of those who 
framed it ; "and, as the Chief Justice remarks, in t Bos. & 
Pull. 98, the court can look no further. 


Mordecai, for the plaintiffs.—If the United States cannot 
sue on this covenant, no person can; and the effect will be 
to give the defendants a large sum without any considerae. 
tion. ‘laylor could not maintain the action, for tnen his 
private debts might be set off against a just claim of the U. 
States; nor could he be liable to an action, for it appears 
manifestly throughout the whole decd, that the defendants 
did not contract with him on his personal responsibility, but 
as agent of the United States. This principle seems to be 
conclusively settled in the cases of Macbeath v. Holdimand 
t Term Rep. 172, Unwin v. Wolseley, Ibid 674, and Hode- 
ton ve Dexter 1 Cranch 345. In the second case it is re- 
marked by Ashurst, ¥. that whether the contract be by parol 
or by deed, it makes no difference as to the construction to 
be put upon it. Whatever may be the effect of a seal be- 
tween private persons, it cannot be necessary that the seal of 
the United States should be affixed to every contract made. 
for their benefit, in order to make them parties. Their 
agents are numerous and dispersed over a great extent of 
country, but they have but one seal, which is in the care of 
one officer, The true censtruction of this covenant is, that 
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the benefit of it is to enure to the United States, and the 
agent.having put a seal to it, cannot change the intent of the 
parties. If B in consideration of his having leased land 
from A, promise to pay the rent to C, the latter. may main- 
tain an action. 3 Bos. &? Pull. 149. So if one person make 
a promise to another for the benefit of a third, that third 
may maintain an action upon it. 1 bos. & Pull. 101. 


Donnell, in reply.—-It is not necessary for me to prove that 
the action might have been brought by Taylor ; for it does 
not follow that the United States may sue because he cannot. 
The benefit of a contract may enure to a party withopt his 
having a right to maintain the action, as in the case from 
1 Levintz. to which may be added 7 Last 148. Butif aman 
covenant under his hand and seal, for the act of another, he 
shall be personally bound by his covenant, though he describe 
himseli as covenanting in behali of another. 5 Last 148. 


Tartor, C. J.—The principle which has been so fully 
illustrated by the detendant’s counsel is doubtless a correct 
one, and is well established by the authorities cited. But 
whether a deed be made between parties, and who the par- 
ties are, must depend ona proper construction of the deed; 
and wien we have once ascertained who the parties are, it 
follows that a stranger cannot sue on a covenant contained 
in it, though made for his benefit. The United States 
cannot be considered as strangers to this deed, because they 
are formally, as well as substantially, made parties to it ; 
formally, since it is made by the defendants-of the one part, 
and a public officer, a special agent for the United States, of 
the other part; substantially, because it relates altogether 
to the carrying on of a public work, in which the agent as 
an individual cannot possibly have a personal imterest.— 
Indeed the observations made by the court in the case of 
Potts v. Lazarus, decided at the present term, apply fuily 
to this case; for if Lazarus was not a party to that deed, 
the reasons leading to that conclusion must also prove that 
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the United States are a party to the deed in question. As 
to an agent’s liability to be sued, the case of a public agent 
is stronger than that of a mere private one, because the 
former is never held liable where it appears that he con. 
tracted on the behalf of government; though cases have 
eccurred in which a private agent has been held hable to an 
action,.in consequence of the peculiar and express terms of 
‘the contract he has entered into. We are of opinion that the 
demurrer must be overruled. 


ite Millan v. Hafleye 


The plaintiff became purchaser of a tract of land sold by 
the sheriil, under execution, on the i0th November, 1804, 
but the conveyance was not made until the 18th July, 1805. 
In the intermediate time, viz. on the 10th February, 1805, 
the defendant committed the trespass for which the suit is 
brought. 


The execution issued from an order of the county court, 
directing Bolin, the prosecutor in an indictment, to pay the 
costs on the defendant being acquitted. After the order, 
and beiore the sale, Bolin conveyed for a valuable conside- 
ration to the defendant Hafley. , 


Two questions were presented to this court. 


1. Whether the order was such a judgment as warranted 
the issuing an execution to sell Bolin’s land? 


2. Whether under the circumstances above stated, the 
plaintiff can maintain Trespass ? 


Cameron, J. delivered the judgment of the court. 


The plaintiff in an action of trespass, guare clausum fregit, 
must shew that at the time of the commission of the trespass, 
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he had possession of the premises, either actually, or cone 
structively. | ‘ 





Itis admttted in the statement of the case, that the plain- 
tiff had not the actual possession of the land in question. 























Constructive possession can only exist where the party 
vlaiming has title to the land, and there is no one im actual 
possession, claiming under an adverse title ; and as the plain- 
tiff had no title in law, at the time of the commission of the 
trespass, he cannot be considered as having a constructive 
possession—consequently, he cannot recover in this action. 


The opinion of the court being in favor of the defendant, 
on the second point stated in the case, it is unnecessary to 
decide the first point. 


Let the verdict for the plaintiff be set aside and a nonsuit 
entered. 
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State v. Trexier. 






The defendant had been tried and found guilty on an in- 
dictment for a trespass in taking from Hughes, the proses. 
cutor, abank note of $100. On amotion for a new trial, 
it was agreed that this court should decide whether the facts 
alleged in the following affidavit of Hughes, the prosecutor, 
constitute an indictable trespass or not, and a new trial to be 
awarded or refused accordingly. 


AFFIDAVIT. 


** On the 5th day of June, in the year 1809, this deponent 
was walking on the pavement near John Trexler’s house in 
the town of Salisbury, and stopped at Trexler’s door to 
igquire of him how the frame of Mull’s house went together 
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at the raising, at which time Trexler invited deponent into 
his house. After some conversation, deponent asked Trex. 
ler to go to Minkston’s Tavern, which was the adjoining 
house, to drink some grog, which he declined, whereupon 
deponent went to Pinkston’s himself, and after being there 
a short time returned to Trexler’s house and found Trexler 
lying on the bed. ~ It was about eleven o’clock in the fore- 
noon. Upon being invited to sit, deponent took a chair and 
sat upon it near the foot of the bed, on which Trexler then 
lay. Trexler asked deponent how he came on with his af- 
fairs, which were then ina critical situation, to which depo- 


nent replied, “ bad enough,” but he was then preparing to go 


to Virginia for the purpose of collecting a judgment due to 
him there, which, he hoped, would enable him to prosecute 
his business with greater advantage. Deponent turther 


stated, that he was then going to Mr. Evan Alexander’s to 


settle with him, and réceive a balance due, at which Trexler 
expressed some surprise that Mr. Alexander should be in 
deponent’s debt, and that he should have delayed payment 
so long. Deponent said that Trexler need not be surprized 
at it, and drew out his pocket-book to show hima statement 
of the account; in doing which, some papers which had 
been in the pocket-book, fell upon the floor. Deponent then 
laid his pocket book, with the remainder of the papers, on 
the foot of the bed, and turned round to pick up those which 
had fallen. In the mean time Trexler changed his position 
on the bed, and lay with his head towards the foot of the 
bed, as deponent thought, for the purpose of being more 
coveniently situated to see the papers. As he then lay, the 
pocket book and papers were immediately before him.— 
While deponent was picking up the papers from the floor, 
Trexler said he thought that deponent was very caréless 
with his papers ;-deponent replied, yes, and looking round 
observed Trexler, in a secret way, opening a note of the 
Bank of the United States for one hundred dollars, which 
deponent had carefully placed in the pocket book that morn- 
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ing, for the purpose of having it changed for other money, 
In attempting to take the bank note out of Trexler’s hands, 
the bank note was fully opened, and Trexler clenched his 
hand upon it, and refused to give it up, saying that he would 
not give it up unless deponeut would tell him what it was. 
Deponent at first, observed, that it was no business of his 
what it was; but that it was money, and putting up the 
pocket-book and papers, finding Trexler still refusing to give 
up the bank note, deponent jumped upon him as he lay on 
the bed, to endeavor to force it fromhim. After struggling 
with him for some time, deponent told Trexler that he 
svould spoil the bill, upon which he said, if deponent would, 
let him get up, he would return it. As soon as deponent 
permitted him to rise from the bed, Trexler attempted to 
make his escape from the room in which he then was, to 
another room. Deponent seized him a second time, and 
endeavored partly by force and partly by intercession, to 
induce him to return it; Trexler still refusing to return it, 
and at the same time insisting that deponent should tell him 
what it was-—upon which deponent at length said, “‘ to be plain 
with you Fohn, it is a bank note of one hundred dollars.” 
As soon as deponent had made this declaration, Trexler 
whooped and made a great noise, said it was more, and 
swore he would not take five hundred dollars for it. Trex- 
ler then make his escape into another room where there was 
a desk, and while deponent was struggling with him at the 
desk, he took out of the desk ared Morocco pocket book, 
after which the bank note disappeared, and deponent has 
never seen it since to his knowledge. In a few minutes 
afterwards, when deponent remonstrated with Trexler con- 
cerning such conduct, he (Trexler) said, if it was deponent’s 
bill, Trexler’s daughter had found it in the garden. At 
another time Trexler told deponent, that one of his juurney- 
men (Dillon) had found it and given it to his daughter,— 
all which assertions deponent positively contradicted, and 
said they were false. ‘Trexler afterwards, in the same day, 
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apreed that he would go with deponent to Peter Brown’s 
store, and if he would say that deponent had had such a bill, 
that he (Trexler) would return it. At the time appointed, 
he failed to attend. About two days afterwards, deponent 
met Trexler in the street and again demanded the bank note, 
upon which Trexler asked deponent if he would swear to 
the bill, which deponent said he would do, and would also 
prove it by Peter Brown, now deceased. When deponent 
urged him to go before a Magistrate for the purpose, Trex- 
ler equivocated and asked deponent if he knew the number 
of the bil, and some other questions of a similar nature ; but 
declined going toa Magistrate as deponent requested. The 
conversation at this time ended by Trexlcr’s saying, that de- 
ponent never would get the bank note in question, without 
he could get it by law. Deponent told him then, that he 
would immmediately employ Mr. Henderson to obtain ree 
dress by law, and turned away; upon which Trexler said, 
that if deponent wanted a horse, he would give him his bay 
horse worth seventy dollars, and thirty dollars in silver, for 
the bank note. Deponent refused to accept this offer, and 
immediately employed counsel to prosecute him. Next day 
Trexler came to deponent and offered to return a Cape-Fear 
bank note of one dollar, and said that was the note’ he had 
taken from deponent ; upon which deponent had him taken 
with a state warrant—and further, saith not.” 


SEAWELL, J. delivered the judgment of the court. 


It has been argued by the prisoner’s counsel, that an indicte 
ment for a trespass will not lie, on the facts set forth in this 
case ; Owing,.as it is alleged, to the want of an actual breach 
of the peace—The bank note being taken from the pocket 
book privi/y, whilst the prosecutor was collecting the papers 
which had fallen——and that if any offence was committed, it 
was larceny: and even if the court should be of opinion, 
actual force was employed; yet, it would then be robbery, 
and in both instances the trespass be merged in the felony. 
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As to the latter argument, we find no difficulty in dispos« 
ing of it. The bank note not being a subject of larceny, no 
felony could be committed to extinguish the trespass. And 
as to the first, we all agree, that if the prosecutor, upon dis- 
covering the note in prisonet’s hands, had only demanded it, 
and the transaction had there broken up, the refusal to delis 
ver, and the subsequent detention, could not have, nor does it 
have, any influence upon the case, so as to make the first 
taking forcible: for though it is true the prisoner had then 
committed a complete felony (supposing the note a proper 
subject); yet as the transaction did not then break up, but 
was continued by the prosecutor at the same instant seizing 
the prisoner, who then had the note, which continued in szgt 
and which had never been out of reach, it was to every sub- 
stantial purpose reduced to possession ; and the prosecutor 
being then overcome by the prisoner, in the scuffle, the cars 
tying off the note constituted the actual asportation: For 
where there is one continuing transaction, though there be 
several distinct asportations in /aw, yet the party may be 
indicted for the final carrying away, and all who concur are 
guilty, though they were not privy to the first, or interme- 
diate acts. The case of the King v. Dyer end Dister which 
ts cited in 2 East’s Crown Law 767, was, where Dyer, the 
master of a boat, was employed to bring on shore a quantity 
of barilla, and Dister and others were employed as laborers 
to remove the barilla after it was landed, to Hawkin’s ware- 
house; that while the barilla was in the boat, some part of it 
was separated from the rest and concealed in another part 
of the boat, without the privity of Dyer; that afterwards 
Dyer and Dister and the others, who had removed and con- 
cealéd it, carried it off, and though a complete /egal taking 
and carrying away was performed before Dyer had any 
agency or knowledge, yet as he joined in the final actual ase 
portation, he was held guilty and convicted. To the same 
effect is the case of the King v. Atwell &° O'Donnell & uals, 
cited inthe same book. Suppose a thief should privately 
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take money/from one pocket and place it in another for the 
convenience of handing it at a suitable time to his comrade, 
and when he attempted to take it out again, the owner should 
seize his hand, upon which a scuffle takes place and the 
owner is overpowered or awed to desist, and the thief goes 
off with the money ? This, surely, would be robbery—in 
the present case, the prisoner being seized before the note 
was even out of the prosecutor’s presence, and being then in 
reach, was as much in his possession as the pocket-book he 
had laid down. Had the prosecutor caught hold of the bill 
and then been overcome or intimidated, it would have been 
robbery ; and if an actual touching of the note be essential . 
to the regaining possession, (which I, for my own part, by 
no means think necessary) the jury had ample room to pres, 
sume it from the circumstances, and should have been so 
instructed. Thesnatching any thing unawares, is not consi- 
dered a taking by force; butif there be astruggle to keep it, 
or any violence done the person, as in Lapier’s case of the 
tearing the ear, the taking is a robbery. Buller Justice in 
Rex v. Horner, cited in Leach’s Crown Law, in a note to 
Baker’s ase. This distinction steers clear of the cases cited 
in Hawkins and Hale ofa stealing of the purse privily, and 
upon the owner's discovering it in the hands of the thief, dee 
manding it, when the thief threatened to pull his house from 
over his head if he said any thing about it, and rode off, 
|} which was held to be rorobbery: It is also to be remarked, 
that at that period, the prevailing opinion seemed to be, that 
a taking to constitute robbery must be through fear.— 
| Wherefore, we are all of opinion, the jury did right im find- 
ing the prisoner guilty; that it was a rank trespass, and the 
rule for a new trial should be discharged. It would be a 
reproach to the law to consider the taking a hat which a 
frighted man had let fall accidentally from his head, a 
robbery, the lifting of a sash, a breaking of a house, so as 
in both instances to constitute capital offences, and not to cons 
aider the present, a taking by violence, when the final carry~, 
ing away was by the dint of strength. 
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Johnston & wife v. Hanblei. 


Detiniue for several slaves which the plaintiff Elizabeth 
owned and possessed before her intermarriage with Johnston. 
On the day of her marriage, and before it’s solemnization, 
she made a bill of sale to her mother of the negroes in ques- 
tion, without the knowledge or consent of her intended hus- 
band; and the question submitted to this court was, whether 
the plaintiffs are estopped by that deed from maintaining 
this action. 


Nash, for the plaintiff, insisted that the deed being mani- 
testly in fraud of the marital rights, was essentially void, not 
only against the husband, but also against the wife, who 
might have set it aside inacourt of equity. It would have 
been no objection there, that the party secking relief was a 
particeps crimznis; for then there would be no redress at 
all against the fraud, and no body to ask it. 1 Vern. 340. 2 
Vern. 466. 1 P. Williams 496. The deed having then no 
operation, cannot amount to an estoppel against the party 
making it, or others claiming through him. A court of law 
has concurrent jurisdiction on this subject with a court of 
equity. 3 Wils. 349. 1 Burr. 396. 


Norwood, for the defendant.—The wife cannot claim in 
this court against her own solemn deed, and the husband 
deriving his title from her, cannot have a better one than She 
had. [If the plaintiff can make out a case proper fora court 
of equity, redress may be had there, the fraud charged being 
of that species which peculiarly belongs to that jurisdiction 
Both by the common law and the statutes of fraud, fraudu- 
lent deeds, though void against others, are good as between 
the parties, and especially against the alienor. 


Per Curram.—lf the wife had continued sole and brought 
this action, she must have been barred by herdeed. As the 
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husband brings the action in right of his wife, he can depend 
only upon such legal right as she had, and cannot, in this 
court at least, claim against her deed. 


Let a nonsuit be entered. 


Payne v. Hubbard. 


The defendant had purchased, before the year 1777, an 
improvement ona tract of vacant land, and in 1778 duly 
made an entry. He was drafted before the 17th April, 1780, 
to serve in the militia, which he failed to do, or to find a sub- 
stitute ; and being delinquent, on the 24th June following, 
a warrant was on that day issued by the Colonel of the coun- 
ty, and directed to the deputy sheriff, commanding him to 
sell so much of the defendant’s property as would mak: the 
sum of £3500. This warrant was issued under the 2d sec- 
tion of an act, passed on the 17th April, 1780. The deputy 
sheriff levied upon the entry abovementioned, and sold it 
publicly to Daniel Mitchell, who sold it to the complainant’s 
father, who had the land surveyed and procured a grant to 
issue for it on the 18th August, 1787, in the name of the dee 
fendant. ‘The sheriff afterwards in 1789, executed a deed 
to Payne, in completion of the sale by his deputy. The bill 


prayed a conveyance of the land, ora repayment of the pur- 
chase money. 


Nash, for the defendant, stated several objections to the 
complainant’s recovery. 


1. That the entry being a mere chose in action, was not 


liable toexecution. 1 Cruise 459, 1 Bl. Rep.170. 1 Saunders 
108. 


G 
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2. The unconstitutionality of the act of 1780, under which 
the warrant was issued. 2 Haywood’s Rep. and Mr. Fustice 
Patterson’s opinion in the Wyoming cause. 


3. That the warrant was directed to the deputy sheriff, 
whereas by the act it should have been directed to the high 
sheriff. 1 Wils.155. 1 Vesey 195. Yelv. 175. 


4. When the land was sold by the sheriff, he could noi 
convey any title, because Hubbard himself was incapable ot 
doing so. Act of 1777, Cap. 33, Sec. 7. 


Norwood, for the complainant, cited on the first point, 
Shephera’s Touchstone 501. 1 Saund. 56, 172,45. 1 Brown 
81. Finch 202. 3 Atkyns 309. On the second, Vattel, B. 
1, Sec. 1, 2, Cap. 2. Cap. 20, Sec. 244. 


Per Curiam.—It is unnecessary to decide all the ques- 
tions raised in this case, because we are satisfied that the 
law was correctly laid down inthe case of Allison v. Kirkland 
tf alzas, in this court. It then follows, that Mitchell acquired 
no legal title to the land under the purchase made by him at 
the sheriff ’s sale, because Hubbard himself had none. The 
latter purchased an improvement, which gave him only a 
right in preference to others, to obtain a legal title from the 
State, towards which he had advanced so far as to make an 
entry. But the legal title remained in the State at the time 
of entry, an equitable title alone subsisting in the defendant, 
and this we have held could not be sold by execution. 


Wherefore, the bill must be dismissed. 
——aatt ED 


Knowis & aliz v. Baker & alias. 


Since the last continuance of this cause Keziah Knowis, 
one of the defendants, intermarried with Hance Baker, who 
at the fall term of 1814, was made a defendant, and there- 
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tipon moved for a removal of the suit upon an affidavit, 
which stated in substance, that he did not believe he could 
have a fair and impartial trial in that county ; ; that the sub- 
ject of the suit had been much talked of, and improper im- 
pressions made as to his,case, which would operate injuri- 
ously on the trial of the issues ; that his wife, the party 


principally concerned, had resided at a distance from that 
county for some years, and only now became conusant of 
‘these facts, and the deponent avails himself of this first op- 
portunity of procuring a removal. 

e 


The motion was overruled by Lowrie, ¥. from whose de- 
cision the defendant appealed. ‘lhe cause was here sul 
mitted, and the opinion of the court delivered by 


Cameron, J.—lIt is essential to the due administration’ ef 
justice, that the parties to a suit should have a proper des 
gree of confidence in the mtegrity and impartiality of the 
jurors who are to pass on their rights. 


We entertain no doubt but that the merits of this applica- 
tion come clearly within the just interpretation oi the acts of 
assembly, authorising the courts to remove causes from oné 
county to another for trial. 


No neglect or delay in making the application, can be 
fairly imputed to the defendant; for although the suit has 
been depending for several terms, yet till he became inter- 
ested in it, he had no authority to interfere in it: and the 


application for a removal is made at the same term at which 
he is made a party to the suit.* 


The defendant’s wife living at a distance, and being igno- 
rant of the existing impediments t6 a fair trial, ought not to 


be precluded (supposing her still unmarried) from applying 
for a removal of the cause. 


Let the cause be sent back with directions that it be re- 
moved to some adjoining county for trial. 
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Dowd v. Montgomery et alias. 


This was a bill in equity calling upon the defendants to 
execute the trusts of a deed of gift for a female slave and 
her increase, in favor of the children of John Carraway, jun. 
from whom the complainant purchased. The defendants are 
purchasers from John Carraway, jun. and demurred to the 
bill for want of equity. The question depended solely upon 
the construction of the following deed: “I also give my 
said son John, one negro girl called Rachel, to have and to 
hold to the said John Carraway, jun. and his heirs, for him 
and his wife to have the use of the said negro girl their na- 
tural lives ; and at their death for said negro and increase, if 
any, to be equally divided amongst their children, only for 
tuc and my wife to have the use of her during our lives, 
and for him, the said John Carraway, jun. to use the said 
negro as his own property, not to sell her, but for his heirs 
to use and sell, at their own free will and pleasure, without 
any hindrance, let, or molestation from me, my heirs, or any 
persons whatsoever.” 3 


The case was argued elaborately and with consummate 
ability, by ¥%. Williams, for the complainant, and Browne, in 
support of the demurrer. The authorities cited by the 
former were designed to prove that a trust for the benefit of 
the children of John Carraway, jun. was created by the deed. 
The position maintained on the other side was, that the 
deed was nothing more than a common law transfer. 


SEAWELL, J. delivered the judgment of the court. 


The question which presents itself on this demurrer, is, 
whether the limitation in'the deed to the children of John 
Carraway the younger, can be sustained? And this leads 
us to enquire, what were the nature of the estates John the 
younger and his children severally were to take under the: 
limitations in this deed? 
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As to the estate given to John, it has been properly ad- 
mitted, throughout the argument, to have been purely legal ; 
whilst it has been insisted on, that on his death this same 
estate became vested in his hezrs, who were bound to mage 
division amongst the children: and that nothing is hmited 
to the children but an wse—and the order in which “ heirs” 
and * children” stand in the deed, has been relied on as evi- 
dence of this intention. 


If it were not for a succeeding part of the deed, there 
might be force in the argument; but that part, by way of 
specifying the interests which the several parties were to de~ 
rive, explicitly states, “* that the said Fohn Carraway, jun. 
#s to use the said slave as his own property, not to sell -her, 
but for his heirs to use, sell, &c. without any hindrance, &c. 
from my heirs, or any persons whatsoever.” It is then evi- 
dent, that the maker of the deed, intended by “ heirs,” chil. 
dren; and as he must be understood so, in this part of the 
deed, it furnishes at least an answer to the argument insisted 
on. 


The last limitation is then precisely of the same nature 
with the first. The property itself is wholly given to the 
children, under the appellation of “heirs,” who are to dispose 
of it as they please, without any accountability ; which can 
only be done by a /egal owner. ‘The deed then, contemplates 
the passing two legal estates, one to succeed the other; and 
is nothing less than the gift of chattels to John Carraway, 
jun. for life,—remainder to his children. This the daw has 
forbidden, the last limitation being contrary to law. 


The demurrer must. be sustained and the bill dismissed 
with costs, 
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MeFariand v. Shaw. 


This was an action on the case for debauching the plain. 
tiff’s daughter, and for the trouble, expences and loss of 
service, incident thereupon. 


To prove that the defendant did debauch and get the plain- 
tiff's daughter with child, the plaintiff’s counsel first offered 
the examination of the daughter, Catharine McFarland, dee 
ceased, which was taken before twu magistrates, wherein 
she charged the defendant with having been the father of a 
child with which she was then pregnant, in order to charge 
the defendant with the maintenance oi said child, according 
to.the act of assembly. Objections were made to this testi- 
mony; andthe presiding Judge decided it to be inadmissi- 
bie. ‘The plaintiff then offered to prove the declarations of 
the daughter, in her last illness and made in view and ex- 
pectation of death, ‘To this evidence, also, the defendant 
objected ; but the objection was overruled. 


The plainuiff then proved that the daughter was sick in 
childbed for about ten days, at his house, which was her 
usual place of residence—that three medical gentlemen were 
called to her, two of whom attended her together, and the 
other some time afterwards—that several times during that 
illness, she declared that the defendant was the father of the 
child with which she was then pregnant ; and that after all 
hope of life was gone, she desired that defendant might be 
sent for, and upon being informed that he would not see her, 
exclaimed, ** I am going—he will soon go too—where he 
will be obliged to see me and will not dare to deny the truth.” 
Upon this evidence, the jury found for the plaintiff. 


i. If the said examination of the daughter was admissi- 


hle in evidence, then the verdict to stand : 
4 


2. If neither the examination, nor the declarations of the 
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daughter which were received: should be deemed admigsi- 

ble, then the verdict to be set aside and a new trial granted. 


Strong, for the plaintiff.—The examination of the woman 
ought to ib been admitted as evidence against the deien- 
dant. The actofassembly is positive, thatit shall be conclu- 
sive evidence to charge him as the father ; and that is the fact 
now in contest between these parties. The examination ana the 
consequent judgment formed a judicial act, done by persons 
having a competent authority, in a case too where the de- 
fendant was a partv. But if this. point should. be rule 


agaifist us, we contend 


That the dying declarations of the daughter were pro- 
perly received. Itis unnecessary to cite authorities to prove 
the uniformity with which such evidence 1s received in cri- 
minal casese The same motive which led to it’s propricty 
there, is equally forcible here, necessity ; because the fact 
can alone, be proved by the daughter. There is, however, 
an authority for its admission in civil cases, in 3 Gurr. 1255, 
where the dying declarations of A/edlicgtt were received to 
prove his having forged a will. 


Mc Milian, for the defendant.—The only: case which gives 
any countenance to the competency of the examination, is 
that of Rex v. Eriswell, 3 Term 307; but the opinion of 
two Judges in that case was overruled, in 2 Lust 54. [tt is 
entitled to no higher respect than hearsay evidence, which 
is received only in certain excepted cases, probably as old as 
the rule itself. The correct principle is, that, except in cases 
oi felony, and that by statute, informations or exaniinations 
of witnesses, taken before magistrates, in the absence of the 
party charged, cannot be admitted as evidence, either at com- 
mon law, or by statute. 1 A Nally 313.- 


’ 


: It is not established as an exception to the rule of evidence 
in civil cases, that the dying declarations of a witness are 
admissible. In the case cited from Burrows, the declara- 
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tions of Aedlicott ‘were received only to invalidate the effect 
ofthis signature to the will. 





























Strong, inreply.—The point decided in Burrows is, that 
a subscribing witness to a will, acknowledged upon his death- : 
bed, to the person giving the evidence, that he, the subscrib- : 
ing witness, did himself forge it ; and this was held proper | 
testimony. It is then a substantive ground of evidence. 


Taytor, C. J.—This action is brought by the father, for 
an injury done to him, by the loss of his daughter’s service, 
in consequence of her seduction by the defendant, and inci- 
dental illness. The examination of the daughter befofe the 
magistrates, is made evidence against the putative father, 
solely for the purpose of charging him with the maintenance 
of the child; and so far it is conclusive evidence, because 
he can adduce no evidence to repel it’s force, or exonerate 
himself from the burthen. To that single object the act of 
1741, expressly confines it, and the court cannot give it a 
greater extent, without subverting every principle of just 
construction, established in relation to statute, altering the 
common law, as well as violating the spirit and policy of the 
general law of evidence; for the act neither requires the 
putative father to be summoned, nor furnishes him with the 
means of having the benefit of a cross-examination. It is a 
question between the county and the father, who shall bear 
the charge of the child, and in receiving the examination for 
that purpose, the letter and spirit of the law are obeyed: but 
if it be received for any other purpose, we must wander 
from both, and in so doing, offer violence to the common law 
and inflict a wound upon private rights. Shall such exami- 
nation be conclusive evidence against the father, in an action 
constituted as this is, between him and the injured parent, 
when, if the daughter had negatived his being the father, it 
could not have been received in his favor? The very state- 





ment of the proposition furnishes the answer. In both cases 
itis res inter alios acta, and cannot, on either side, be ad- 
mitted for the purposes of this action. 
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2, The declaration made by the daughter, during her last 
illness, and under the apprehension of approaching death, 
was accompanied with an impressive solemnity,—a forcible 
appeal to every honest mind—a pathetic claim to confidence 
from the best feelings of the heart, as well as the most aus- 
tere duties of the judgment, that seem to entitle it to as much 
consideration as any such evidence has hitherto received. 


In cases where life is at stake, such evidence is uniformly 
received and credited, and numerous are the victims to its 
authority, recorded in the mournful annals of human depra- 
vity. Can the,practice of receiving it to destroy life, and 
rejecting it where a compensation is sought for a civil injury, 
derive any sanction from reason, justice, oranalogy? And 
though no direct precedent may exist to guide the court, 
yet it must be recollected that the law consists of principles, 
which precedents only tend to illustrate and confirm. In 
Voodcock’s case the dying declarations were received, al- 
though the party wounded had not expressed any apprehen- 
sions of dying; because he had received a mortal wound, 
and his situation was such as would naturally preclude all 
temptation to falsehood. The case before us is stranger, for 
the woman believed she was dying and soexpressed herself. 
{t is also a circumstance in this case, upon which we chiefly 
ground ourselves, that the fact disclosed in her declaration 
could only be proved by herself; she was the injured party 
through whom the cause of action has. arisen to the father. 
We give no opinion how far the dying declarations of an 
indifferent person, not receiving an injury, and not a party 
to the transaction, would be evidence in a civil case. Our 
decision is confined to the state of facts presented in this 
case; and in that we think the verdict has been properly 
found and ought not to be disturbed. 
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flaywood v. Goman & the Administrators of H. Hunter dec, 

This was a petition on the equity side of the court, to set 
aside an interlocutory order, made at April term, 1813, . 
whereby the administrators of H. Hunter were allowed to , 
file their answer to the complainant’s bill of complaint. The 


bill was served on the intestate, who neglected to answer, 
and the cause was set for hearing in his lifetime, at April 
terin, 1810, afier which he died, and his administrators were 
made parties at April term, 1811, before which time the 
complainant had completed his depositions, with notice to 
the other defendant, Coman, but without any to Hunter. At 
the term when the administrators were made parties, they 
ofercd to file their answer, but were not allowed to do so 
by the court. At the before mentioned term of April, 1813, 
the motion to file their answers was again renewed, and al- 
lowed by the court; .and this is the order complained of. 
The defendants, in their answers, state, that the intestate, for 
a considerable time previous to his death, was reduced by 






intemperance to such astate of mental and corporeal debili- 





tv, as unfitted him for business. 














By tre Court.—The facts disclosed in the answer otf 


the administrators of Hunter, were sufficient to warrant the 





court below in setting aside the order (entered according to 





the usual practice) for taking judgment pra confesso against 






him; and receiving their answer. The. complainant’s peti- 






tion, praying a reversal of that order, and that the answer 






of the administrators be suppressed, is disallowed and dis: 
mfssed. 









Justice to the complainant, however, requires, that he 
should have the benefit of the testimony taken without notice 






to Hunter, while the judgment pro confesso was in force 





against him-—as daring that period, the complainant was 
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under no legal obligation to give notice to him of the time 
and.place of taking his depositipns. 


Let the cause be remanded with the following order and 
directions to the court below, viz. ..that the answer of the 
defendants, administrators of Henry Hunter, stand accord- 
ing to the order made for receiving it--that the complainant 
have the benefit of the testimony taken without notice ta 
Hunter, in his lifetimg, saving all just exceptions thereto. 


Tinnen v. Allison. 


This was an action of covenant founded upon articles of a 
race, entered into between the plaintiff and defendant, in the 
following words, to wit: 


9, 


“* Articles of a race, made this the 3d day of October, 
i809, between Robert Tinnen, of the one part, anid Joseph 
Allison, of the other, witnesseth, the said Tinnen runs his. 
stud horse, known by the name of Solon, against Joseph Al- 
Jison’s stud horse Grev Medley, alias, Palafox, for the sum 
of two hundred dollars, carrying one hundred and sixty on 
each horse; thé said race to be run on the paths known by 
the name of Bason’s paths, on the 21st day of November 
next, as witness, our hands and seals, this day and vear above 
written.” 


Upon the trial, the counsel for the defendant insisted that 
the plaintiff was bound to shew that the money was staked, 


and the court being of that opinion, the plaintiff suffered a 
nonsuite 


SEAWELL, J. delivered the opinion of the Court. 


The plaintiff has brought an action to recover from defen- 
dant for an alleged breach of contract on his part, and it is 
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necessary the plaintiff should show ‘hat Ae has been guilty of 
no default. The articles onywhich the suit is brought, stipu- 
late that a race is to be run ata particular day and place, be- 
tween two horses, for two hundred do//ars—they, therefore, 
do not contemplate that cither is t6 trust the other; for no 
day being named for payment, that day is to be understood ; 
and the winner, according to the import of the articles, 
would be immediately entitled to receive the money, which 
he could not obtain unless the loser*had it to pay---and he 
who sues for a violation must show he was ready and pre- 
pared to do every thing requisite on his part. 






Wherefore, we are of opinion the rule for a new trial 
should be discharged. 


CAMERON, being of counsel for plaintif, gave no opinion 


ak: GD tee 


Action of debt upon a judg 


iA/- he v2 a 
Ward ve Administrators of Green. ment—Plea—Payment. 


On the trial of this cause, the following facts appeared in 
evidence; At January term of Onslow county court, in the 
year 1783, Richard Ward obtained a judgment against Sa- 
muel Green for the sum of £500. The action in the county 
court was commenced on the following instrument, viz. 


‘“* | promise to pay Richard Ward, or order, the just and 
full quantity of seven hundred and twenty-five bushels of 
good merchantable boiled salt, to be delivered as follows, 
viz. 125 bushels on the 15th of September next, 125 on 15th 
October, 125 on 15th November, 125 on 15th December, 
125 on 15th February, 100 on 15th of May next. In case of 
default of payment of the aforesaid salt, I do hereby pro- 
mise to pay, or cause to be paid, said Richard Ward, twenty 
shillings in gold or silver for every single bushel of salt, as 
will amount to £725 in gold or silver, for value received. 





oO ww 


Wwe 


Be 


& 


IN THE SUPREME COURT. 109 


In case of default of payment of said money and salt, I do 
hereby empower Jas. Spiller, attorney at law, or any other 
practising attorney in this State, or elsewhere, to appear tor 
me, at any subsequent court of law and confess judgment for, 
said sum of money...-All errors and misprision of errors 


excepted. 


[ Signed } SAMUEL GREEN.” 
August 8th, 1782. 


Witness, Fc. 


KNOW all men by these presents, that I the within named 
Samuel Green doth acknowledge myself fully indebted for 
the within mentioned different payments, to be punctually 
made at the time within mentioned, all and all the clauses 
and agreements of the within mentioned obligation ; and in 
default of payment, I do hereby empower the within men- 
tioned Jas. Spiller, esq. or any other practising attorney, in 
any court of record in this State, in default of payment as 
within mentioned, to enter up judgment or judgments upon 


the bond or obligation; and I do hereby release my said | gtr. 
attorney from all error that may happen in entering said oe nee c, 
judgment. } 


Given under my hand and seal, this 10th August, 1782. 


[ Signed] SAMUEL GREEN (Seal.) 
Witness, &e. 


On the back of said instrument are the following indorse- 
ments, viz August 29th—then received first payment, 
which was 125 bushels of salt, in part of the within salt ob- 
ligation. August 29th,—then received of Samuel Green 
100 bushels of salt, in part of the within obligation, on the 
last payment. I say, received by Richard Jarratt. 


Under the authority given in the instrument, judgment 
was entered up, without any writ having been served on the 
defendant, Samuel Green; on the trial docket of Onslow 
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county court, January term, 1733. The following entry was 
made in the suit----* R. Ward v. S. Green, viz. judgment 
confessed by warrant of attorney for 725 bushels of salt, with 
credit for 225 bushels, at 20s. per bushel £500.” Execution 
issued against Samuel Green, returnable to October term of 
Onslow county court 1785, and was levied on defendant’s 
land. The judgment afterwards became dormant and scire 


facias issued to revive it, returnable to October term, 1787, 


and was afterwards dismissed. In September, 1800, this 
action was commenced in the county court of New-Hanover, 
and in 1808, at February term, the cause was tried, and the 
jury found the bond paid, from which the plaintiff appealed. 


On the trial of the cause at this term, in pursuance of an 
agreement of former counsel, it was submitted to the jury 
whether the bond had been paid previous to the judgment 
in the county courtof Onslow? It was in evidence, that at 
the date of the judgment Samuel Green was considered in- 
solvent, and that he continued so to be considered until his 
death. 


His heirs inherit land from him and have it now in pos- 
session. When execution issued against defendant and was 
levied on his land, he never complained of the injustice of 
the judgment---That he was a man careless of his business. 
A witness who was present at the last payment endorsed 
upon the bond, stated the bond was not present, but it was 
agreed, in consideration of a horse, that the sum should be 
credited on the bond. The jury found a verdict for the 
defendant. 


Motion for a new trial upon the following grounds, viz. 


ist. ‘Vhat the verdict 1s against the law and evidence ot 
the case. 


¢ 


2nd. Qn the ground of surprise—+the present counsel being 
ignorant of the agreement made by the former counsel, to 








——— 
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try the cause on the merits of the bond; and, therefore, re- 
lying on the record of the judgment, were unprepared to 
shew that proceedings to revive the former judgment had 
been continued from 1787 to 1799, which fact they would 
have shewn had they been ‘aware of the grounds on which 
the cause was tried—which was not admitted. 


SEAWELL, J. delivered the opinion of the court, 


A presumption in law dées arise from the payment of the 
last instalment upon a bond, that those preceding have also 
been paid: but'such payment must be in the manner and at 
the time contemplated by the parties; for whenever any 
course is pursued, diflerent from the terms of the contract, 
it, of itself, affords a presumption that the parties are then 
acting under some new agreement, and not in discharge of 
the first contract: in such a case, therefore, the Jaw would 
not presume any thing. A legal presumption only arises 
from the regu/ar fulfilment of the contract, where the parties 
are seen acting according to the time and in the order and 
manner agreed upon for the perfoymance of the /ast engage- 
ment, andthe performance of the preceding part is implied, 
from the unexplained regular performance of the latter. 


In this case, the last payment is endorsed on the bond, but 
is expressly restricted to be in part payments The judgment 
was obtained in January, 1783, months before the last in- 
stalment was due; yet the last payment is there credited in 
the judgment---it must, therefore, have been an anticipated 
payment. 


The plaintiff then issues execution and levies it on defen- 
dant’s lands, who never complained of any injustice, and.it 
appears from the testimony of the witness present when the 
last payment was made, that it was in a horse and was agreed 
to be credited on the bond. 


If the contract had then been fully complied with, it is 
dificult to account why, instead of agreeing te credit the 
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bond, the bond itself was not agreed to be cancelled or deli- 
vered up, or why a receipt in full; or why, in short, the par- 
ties did not declare the bond paid. We cannot, therefore, 
perceive the least ground for presuming the bond paid, but 
should presume, from the whole circumstances, diametri- 


cally the reverse. 


Wherefore, we are all of opinion the rule for a new trial 
should be made absolute. . 


Teare v. White’s administrators. 


This wasa scz. fa. vs. the defendants, suggesting assets, 
who, at the return, pleaded mw/ tie/ record and no assets ; 
and at a subsequent term the defendants pleaded the follow- 
ing plea, viz. 


“* And now at this day, thatis to say, on the 26th of Octo- 
ber, until which day the plea aforesaid was continued, comes 
the said Peterson Brown, by William H. Murfree his at- 
torney, and the said Robert Teare, by his attorney William 
Slade, Esq. and the said Peterson Brown saith, that the 
said Robert Teare ought not to have or maintain his afore- 
said action thereof against him, because he saith that after 
the last continuance of this cause, to wit, on the 20th day of 
April, from which day this cause was last continued, and 
before this day, to wit, on the 18th day of June, 1812, he, the 
said Robert Teare, became an alien enemy, by virtue of an 
act of Congress, passed on the said 18th day of June, enti- 
tled “ An act declaring war between the United Kingdom of 
Great-Britain and Ireland and the dependencies thereof, and 
the United States of America and their territories,” because 
the said Robert Teare is an alien, born at ‘London, in the 
United Kingdom of Great-Britain and Ireland, in parts 
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beyond the seas, under the legiance of his Majesty George 
III. an enemy of the United States of America and of the 
State of North-Carolina, and to the enemies of the same now 
adhering ; and this the said Peterson Brown is ready to ves 
rify: Wherefore he prays judgment if the said Robert 
Teare ought further to have or maintain his aforesaid action 
against him the said Peterson Brown, &c.” 


To which the plaintiff replied,—and at the succeeding term 
the jury found against the plea, (no other plea being submit- 
tedto them). ‘lhe defendant, to support the plea, gave 
evidence that the plaintiff was born in England, and came to 
Virginia subsequent to the peace of 1783. To prove natu- 
ralization, the plaintiff gave in evidence the following certi- 
ficate, viz. 


** At acourt held for Nansemond county, July 10th, 1786, 
Robert Teare, lately from the Kingdom of Great-Britain, 
came into court and took the oath of a citizen and resident 
of this State, which is ordered to be certified.” | 


STATE OF VIRGINIA, 
Nansemond County, to wit: 


I John C. Littlepage, clerk of the court for the county 
aforesaid, do hereby certify that the foregoing is a true copy 
from the records of my office. In testimony whereof, I 
have hereunto set my hand and caused the seal of my office 
to be affixed, this 9th day of November, 1812, and in the 
$7th year of the Commonwealth. 

[ Signed] *" JOHN C, LITTLEPAGE, Clk. 

(Seal.) 


Nansemond County, to wit: 


I Josiah Riddick, presiding magistrate for the county 
aforesaid, do hereby certify that John C. Littlepage, whose 
hand is affixed to the foregoing certificate, is clerk of the 





et ee 


Se an Se 


Rides | a ill ty ete st Seta BT 
a 2 hemcslon + sehen 
oe . ere 


er ns mn ee ee ee en 
i hata : “ es 
ie ’ " 


A ownt, Becwiweaaw Gntty ie 
¥ ae a + 


4; 
i 
4 
44 
i 
5 





lid ADJUDGED CAcEB 


ourt for the county aforesaid, and that due faith and credit 


ought to be paid to all his acts as such, and that his attesta- 


tion to the foregoing certificate is in due form of law.’ 
[ Signed} JOSIAH RIDDICK. 


Certified this 9th day of Nov. 1812. 


It is submitted to the Supreme Court, to determine, whe- 
ther, from the certificate aforesaid, by the laws of Virginia, 
(which by consent are admitted to be referred to in the printed 
Statute Book) the plaitiff became naturalized. Itis further 
submitted to the Supreme Court to determine, whether the 
foregoing plea be in abatement or in bar,—and if in abate- 
ment, whether it was.a relinquishment of the former pleas: 
And for the Supreme Court to determine what course this 
court is to pursue. 


The case was submitted without argument. 


Taytor, C. J. This is a plea of alien enemy, which, 
trom it’s conclusion, might be called a plea in bar, as it asks 
the judgment of the court, whether the plaintiff ought further 
to have or maintain his action. An issue being joined on 
the replication to the plea, the jury found it untrue in point 
of fact. It is now to be decided whether the plea amounted 
to a waiver of the other defences previously entered: and 
whether the evidence to disprove the allegation in the plea 


was properly received. 


As to the first question, it is believed to be an established 
principle that no matter of defence arising after action 
brought can properly be pleaded in bar of the action gene- 
rally, but it ought to be pleaded in bar of the further main- 
tenance of the suit; for by thus pleading a collateral thing 
which happens after the action brought, it is admitted that 
che action was well brought, but by reason of the new mate 
ter, the plaintiff ought not further to proceed in it. So that 
although the plea in this case begins and concludes as a bar, 
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yet the words “ ought further to have or maintain,” shew it 


to be a plea puis darrein continuance. Pleas of this descrip- 
tion may be either in bar or abatement, according to the fact 
relied upon, Sys. of Plea 365; and as the act of 1796 does 
not distinguish between them, but expressly directs that a 
plea puis darrein continiance shall not amount to a reline 
quishment of former pleas, we cannot say that such effect is 
produced in the present case. 


2. As to the proof of naturalization, we think it the best 
that could have been introduced. The plaintiff was made a 
citizen in a court of competent jurisdiction, befcre the adop- 
tion of the constitution, when each State had power to confer 
such a privilege according to its own conceptions of policy. 
The subsequent adoption of the constitution of the United 
States admitted all the citizens of the respective states to 
an equal participation of its benefits. This cause must there- 
fore be remanded to be tried upon the pleas originally entered. 


Clayton & wife ve Markham. 


This is an action of ejectment to recover a tract of land 
to which the plaintiffs claim title in the following words, viz. 
“ Anthony Markham, who was seised and possessed in fee of 
the premises in. dispute, by deed with warranty, conveyed to 
John Pointer, in 1757—John Pointer died about the year 
1783, and the plaintiff is his heir atlaw. John Pointer, in 
his lifetime, conveyed the premises in question to Stephenson, 
Stephenson conveyed to Morris, Morris conveyed to Cyprian 
Shepherd in 1800. In 1802, the defendant, claiming title to 
the land, sued Shepherd fora trespass on it, and recovered 
a verdict. After this recovery, Shepherd, on application to 
the representatives of Stephenson, who had warranted, ‘re- 
ceived the value or consideration money. Stephenson’s 
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representatives received from the representatives of John 


Pointer, who had also warranted, the greater part of the value 


4 . . . . . 
or consideration money—This consideration money or value, 
in each of these cases, was paid voluntarily and without suit. 


“ The plaintiff Elizabeth, about seven years ago, being then 
under age, intermarried with the plaintiff John Clayton. 
There has been no re-conveyance of the premises in dispute 
from Shepherd, Morris or Stephenson.” 


The question submitted to the Supreme Court is, whether 
the plaintiffs have shewn a sufficient title in themselves to 
recover in the present action? If they shall be of opinion 
for the plaintiffs, then judgment to be entered for them — 
:f otherwise, then judgment to be entered for the defendant. 


The cause was submitted without argument. 


SEAWELL, J. delivered the judgment of the court. 


The plaintiffs in this case claim title, as heirs of Pointer ; 
and it appears from the case, that Pointer conveyed in his 
hfetime to Stephenson. If, therefore, Pointer ever had any 
interest, having conveyed it, nothing was left to descend to 
his heirs. 


The repayment of the purchase money can have no influ- 
ence on the case: it can in no respect operate as a reecon- 
veyance of the legal estate of lands. Wherefore, we are all 
of opinion there should be judgment for the defendant. 


Gregery Ve Hooker’s administrator. 


This is aa action on the case, on an open and unliquidated 
account. ‘The writ issued 28th of May, 1810. At August 
term following, the defendant, by his attorney, entered the 
following pleas: ‘* Gen. issue, set off, stat. lim. fully admit 
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nistered, no assets, judgments and bonds, &c. no assets ultra, 
property sold under act of assembly, money not yet’ due.” 
The plaintiff in order to shew assets in the hands of defendant, 
introduced an account of sales returned by the administrator 
into the county court, which sales were made on the 1st day 
of May, 1810, under an order of the county court, to. the 
amount of 4, 182 


Money received by administrator in posses- 
aion of deceased 32 10 


She also proved that, after plea pleaded, the 
administrator sold property of the deceased, on 
the 1st of September following, tothe amountof 377 6 


That the deceased being a Physician and in 
partnership with Dr. Haywood of Tarborough, 
was, at the time of his death, entitled to one- 
third part of the bonds, notes and accounts of 
said firm. That Dr. Haywood was surviving 
partner, who placed these notes and accounts in 
the hands of Trustees for collection, and that 
the defendant agreed to receive one-third of 
these notes and accounts in discharge of his 
claim as administrator against said Haywood, 
in the month of February preceding the issuing 
of this writ, and by him received on the 31st 
of May, 1810, but received no part of the money | 
arising from said collection, until November 
thereafter, to the amount of 375 





£966 16 


And the witness thought these notes and accounts good, 
except as to fifty dollars. It further appeared that the money 
arising from the first sale, was not received by administra- 
tor until after plea pleaded, as well as the amount of the 
money arising from the notes and accounts aforesaid. 


; 
i 
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The defendant, to shew his disbursements or application 
of assets, proved that three several writs sued out in June, 
1810, on bonds due from the intestate, were prosecuted to 


judgments, subject to such assets as should come to his hands 


atter the date of said judgments, to the amount of £ 531 15 


That the intestate was, by a division made 
by commissioners of his father’s estate, indebted 
to the amount of , 71 17 
which, from a receipt, he paid in March pre- 


ceding the piaintill’s acliOne 


Two judgments, before a justice of the peace, 


on notes of hand 38 14 6 
Judgment on a signed account 12 
Account for funeral expences 5 
Fees paid clerk for taking out administration 1 
Allowance for commissioners 41 12 6 


Retainer for his own account for making a 





shirt , 12 6 
Sawyer’s bond paid ‘ 7117 7 
£774 91 


On the above statement of facts, it is submitted to the 
Supreme Court to decide, whether the above sum of £ 182, 
arising from the first sale, was or was not assets subject to 
the plaintiff’s demand, the money arising from said sale not 
having been received until November after the plea pleaded ? 


Whether the agreement of the defendant to receive a 
third part of the notes, bonds and accounts of the firm of 
Haywood and Hooker, in discharge of his claim against 
said firm, in February preceding the plaintiff ’s writ,.although 
no part of the money arising therefrom was received until 
November thereafter, was or was not assets subject to the 
plaitiff’s demand ? 
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If the £182 should not be considered assets liable to the 
plaintii’s demand, ought they not to be considered as the 
assets out of which the debt of £71 175. and the remainder 
of the vouchers claimed by defendant ought to be paid, and 
thereby leave the balance of the assets liable to the demand 
of the plaintiff ? 


The jury found a verdict for the plaintiff for the sum ot 
£81 8s. 5d. that the defendant had assets, under the charge 
and direction of the presiding Judge. Motion for new tri. 


Baker, for the plaintiff. The verdict has been proper! 
found, because the plaintiff obtained the first lien upon the 
produce of the sales, which ought to be applied to the pay- 
ment of thisdebt. The act 1794, Cap. 14, makes it the duty 
of the administrator to recover and receive the money on 
such sales, when the time of payment is past, or otherwise 
he is chargeable for it; and the monies when received shaii 
be liable to the satisfaction of judgments previously obtained. 


The money received from the partnership debts is also 
liable to the plaintiff’s demand; because the agreement ‘to 
receive it in discharge of the surviving partner, was made in 
February preceding the issuing of this writ. It is very 
elearly laid down, that executors may make monies assets in 
their hands, without having received them, by making re- 
leases, or acquittances, or acknowledgments of satisfaction. 
This amounts to a receipt and charges the executor. 1 Weniw. 
70, 2Wentw.147. Comyns. Dig. Tit. Adm. 


Browne, for the defendant. The money arising from the 
sale was not received until after the plea pleaded, and cannot, 
therefore, upon these pleadings. be made chargeable as assets 
in the defendant’s hands. 1 Saunders 336. 2 Saunders 216. 
he general doctrine is not denied, that an administrator 
may charge himself, without having received the money ; 
but that is where he has a legal right to receive it. The 
vemedy upon these partnership debts survived to aywrod, 
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from whom the defendant might claim his intestate’s pto. 
pertion of the balance. The defendant acquired only an 
equitable right tu receive the money by the transfer from 
Hlaywood The subject then should be considered in the 
manner that it would be in a court of equity, where it is held, 
that an executor shall not be held charged with the money 
‘by altering the security. 1 Cases in Chanc. 74. 


Tayzior, C. J. delivered the judgment of the court. 


The sale was made by the administrator before the com- 
mencement of the action, but the proceeds of it were not 
received by him until after plea pleaded ; and the question 
is, Whether such procceds are liable, as assets, to the plain- 
the plea of plene admzinistravit were 

it would state * that he has no goods 


tiff’s demand? If 

drawn out at length, 
or chattels which were of the said intestate at the time of his 
death, in his hands to be administered, nor had at the time 
of suing out the writ of the plaiutiif, nor ever since.”— 
When issue is taken on this plea, one question presented is, 
whether the defendant had assets at the time of pleading? 
To establish which the plaintiff may go into proof of assets 
received by the defendant after the issuing of the writ, and 
between that period and the time of entering the pleas But 
no proof can be given of assets received after the latter 
period, because they cannot be received in this action. If 
the plaintiff cannot prove that the defendant had assets at the 
time of the commencement of the suit, or that assets have 
come to his hands since then, and before the plea, he may 
pray a judgment guando acciderint ; andina scire facias on 
such judgment, the plaintiff may recover such assets coming 
to the defendant’s hands after the plea, as are not already 
bound by outstanding judgments. ‘This principle applies to 
every question which the court are called upon to decide in 
this case; for none of the several sums claimed were res 
ceived until after the pleas The bare agreement to receive 
the bonds and notes from the surviving partner cannot charge 
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the administrator, for he had no right to sue for them, and 
the prebable effect of such agreement was not to, wast or 
diminish the fund out of which the creditors were to receive 
payment, but to call it sooner into activity. ‘Lhere must be 


anew triale 


The Executors of Ragland, dec. ve Parish Cross. 


This is an action of debt brought upon the bond, which 
accompanics thiscase. ‘This bond was given for the hire of 
a negro. A few months alter the hiring, the negro being in 
the possession of the defendant, and in the ordinary dis- 

9 ? 
charge of his duty to the deiendant, cut his knee pan witha 
8 : i 
drawing knife. An inflammation took place and his si-ua- 


ry the dk 


tion was considered dangerous both | fendant and the 
plaintiff’s testator, Fredcrick Ragland; whereupon I'rede- 
rick Ragland took the negro to his own house. There is no 
evidence of any express consent given by the defendant for 
the removal of the negro to Ragland’s house. The knee 
mortified and the negro diced. ‘The defendant insists that 
he ought not to be compelicd to pay any more of the bond 
than shall be proportional to the time of service of the negro, 
and should be relieved from the payment of the residue of 


the bond, by reason of the death af the negro, 


It is submitted to the Supreme Court to decide, whether, 
upon these circumstances, the defendant is entitled to the 
relief he insists for, upon anv principle of law or equity— 
and it is agreed that the court shall decide this case in the 
same way as if the defendant had applied to a court of equity 
for relief. 


The case was submitted without argument. 


Taytor, C. J. As this case was commenced in a court 
of law, and has not been removed to another jurisdiction, 
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we must take the principles of law for our guide. On such 
alone we profess to decide it, as it would be novel and irre- 
gular to apply equitable considerations to a case not pro- 
perly constituted in the proper forum. There is no principle 
or authority which warrants the apportionment of the sum 
secured by the bond in this case. The distinction is well 
settled between those covenants implied by law and the obli- 
gaiion created by the actof the party. In the first case, if 
the party, without desault in him, is disabled from perform. 
ing it, and has no remedy, the law will excuse him. A ten- 
ant is liable to waste, but if the house be destroyrd by ene- 
mies or tempest, he is excused, But if he covenant to 
repair the house, he is bound by his contract although it 
should be destroyed by lightning or by enemies, because 
he might by his contract have stipulated against such liabi- 
lity. In Dyer 83, a lessor covenanted under a penalty to 
sustain and repair the banks of a river, which were after- 
wards destroyed by a sudden inundation. It was held that 
although he was excused from the penalty, he was bound to 
repair inconvenienttime. In A//en 20 it was decided that a 
lessor was liable by his covenant to pay the rent, although 
he had been driven from the premises by public enemies. 
hese ancient authorities, to which others might be added, 
have been affirmed by an uniform current of modern deci- 
sions. In2 Str. 763, the tenant was held liable on a covenant 
to pay the rent, though he had no enjoyment of premises by 
the default of the lessor, who had covenanted to repair, which 
he failed to do after the house was destroyed by fire. In 1 
Term Rep. 710, Mr. Justice Buller says, “a lessee is obliged 
to pay rent, even though the premises should be burned 
down.” There is no principle of the law better established 
than that.an apportionment of the debt cannot be made ina 
cuse of this kind. There must be judgment for the plaintiff. 
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GENERAL RULES. 


The Fudees of the Supreme Court, with a view to tnprove 
the administration of justice by expediting the trial af causes 
and precluding a laxity of practice tending to impair the 
sccurity and rights of the ciiizens, have availed themselves of 
the power confided by the act of ussembly, and established 
the following , 


RULES OF PRACTICE : 


[. It is ordered by the court that all causes now set for 
hearing on the equity dockets, shall be prepared tor trial by 
the ensuing fall term ; after which period, no further time 
to complete testimony shall be allowed to either party, with- 
out special order. And no cause in equity shall hereafter 
be sct for hearing until the testimony shall be completed. 


If. That in all suits at law brought on for trial at the en- 
suing fall term, or thereafter, declarations shall be filed be- 
fore the trial; and no suit shall be tried after that period, 
unless this rule be complied with.. 


III. That in all causes, civil and criminal, where no evi- 
d ace is intreduced by the defendant, the right of reply and 
conclusion shall belo.g to his counsel. 


IV. Where several counsel are employed on the same 


side, the examination or cross-cxamination of each witness 

shall be conducted by one counsel; but the ‘counsel may 
. . e % 

change with each successive witness. 


V. When a party in any civil suit moves for a continu- 
ance on account of absent testimony, sucii party shail state, 
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in a written affidavit, the nature of such testimony, and what 
he expects to prove by it. 


VI. No person who is bail in any suit, either civil or crj- 
minal, or who is security for the prosecution of any suit, 
shall appear as counsel or attorney in the same cause. And 
it shall be the duty of the clerks of the several superior 
courts, to state un the docket for the court, the names of the 
bail and security for the prosecution in each casee 


VII. No entry shall be made on the records of the supe- 
rior courts (the appearance docket excepted) by any other 
person than. the clerk, or his regular deputy. 


VIII. Inall cases of general replication, no special mat- 
ter shall be heard. 


IX. From and after the next term of the Supreme Court, 
no applicant for license to practice law in the courts of this 
State, shall be examined, except during the terms of the 
Supreme Courts. Licence to practice in the county courts 
only shall be granted in the first instance. Nor shall any 
person be admitted to practice in the superior courts, until 
one year after having obtained licence to practice in the 
county courts. 
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ey An act for the more perfect organization of the Militia of this State. 


61. Where a militia man has performed a tour of service, 
either as a volunteer or drafted militia man, he shall not be 
liable to a second draft until the whole of the militia within 
his beat or company district, have performed a like tour. 


ats 


is § 2. Ashe regiment to be subject to a draft as infantry. 


he § 3. On requisitions of the United States for detachments 
of the militia, Captains of Infantry shall enter upon their 
y roll all able bodied freemen between the age of 18 and 45 
til (except such as are exempted by § 2 of the act of Congress 
Yo of 1792 and except the Judges and Ministers of the Gospel 

regularly ordained) within his beat or company district, who 

are to be subject to draft. Persons heretofore exempted not 


to be subject to ordinary military duty. 





§ 4. Each brigade to have a Brigade-Inspector with the 
rank of Major, one hospital surgeon and two mates, and one 
assistant deputy quartermaster-general, with the rank of cap- 
tain, to be appointed by the Brigadier-General and commis- 
sioned by the Governor. 


§ 5. So much of the §11 of the act of 1813 as requires 
Major-Generals and Brigadier-Generals to muster the field 
and company officers and also §8 of said act is repealed. im 


§ 6. The § 1 of the act of 1812, to amend the Militia laws . 
is repealed. The captains and other returning officers, to 
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designate, by proper columns, free persons of colour trom | 
the rest of the militia. 


§ 7. All that part of §14 of the act of last session to. 
mend the Militia Laws, as respects non-commissioned off. 
cers and privates, is repealed. 


An act to extend the time for perfecting titles to land, 


All bona fide purchasers of land who have paid their pur 
chase money to the Public Treasurer since January 1, 2795 
shail have until Dec. 15, 1816, to make and return surveys 
to the Secretary’s office. No grant to be obtained unde 
any survey under this act shall affect the title of lands here: 
tofore granted ; nor shall this act affect any entries made 
prior to 1800. 


An act to provide means to furnish supplies to the Militia which may b: 
cailed into the service of the State during the year 1815. 


In the event of the Militia being called into the service o! 
the State at any time during the year 1815, it shall be the 
duty of the Public Treasurer, under the direction of the 
Governor, to borrow of one or more of the Banks in this 
State, such sums of money as in the opinion of his Excellen- 
cy the exigency may require, for the purchase of supplies 
for the Militia thus called into service, provided the whole 
sum-do not exceed $ 50,000, and be borrowed at an interes! 
not exceeding six per cent. rciimbursable at such times and 
in such proportions as shall be agreed on between the Public 
Treasurer and the said Bank or Banks. 
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4 act to provide for the purchase of Arms, Artillery, Tents and Camp 
Equipage for the use of the State, and for other purposes. 


Two thousand stand of arms, with the necessary accou- 
trements, twelve pieces of artillery, tents and camp equipage 
for two regiments consisting of 1000 rank and file each, to 
be purchased, under the direction of the Governor, for the 
use of the State. The artillery to be mounted as the Go- 
vernor shall direct. 


§ 2. Phe arms and munitions of war thus purchased to be 
under the care and direction of the Governor, to be distri- 
buted by him, until the Legislature may further order, who 
is to discharge the expence of storage, &c. by warrants upon 
the Treasury. 


§ 3. The arms now belonging to the State to be distri- 
buted and preserved in the same way. 


§ 4. Said arms, &c. to be kept exclusively for the use of 
the State, except in cases where the detached militia shail 
be called into service, when the Governor may loan them the 
tents and camp equipage to their place of rendezvous ; 
but they are not to be taken out of the State. 


§ 5. Notice to be given for three months in the Raleigh 
papers, that proposals will be received by the Treasurer of 


this State for the supply of said arms, &c. 


§6. To defray the expence of purchasing said arms, &c. 
the sum of $55,000 is appropriated, and the Treasurer is 
authorised and directed to borrow the same from the Banks 
in this State, provided the money can be got at an interest 
not exceeding six per cent. and upon a credit of five years, 
with liberty to discharge the debt at any earlier period. 


§ 7. If peace should be concluded between the U. States © — 


and Great Britain before the monies hereby appropriated 
should be laid out, then all further purchases tocease. 
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An act concerning Divorce and Alimony. 


Where a marriage has been or shall be contracted and ce. 
lebrated, and it shall be adjudged that either party at the 


time of the contract was and still is naturally impotent, or 







that cither party has separated him of herseli trom the other, 


and is living in adultery, it may fe lawful for ‘the injured 
person to obtain a divorce either from bed and board, or 


from the bonds of matrimony, at fhe discretion ot the courts, 


§2. Where any person has ai or shail be injured in 
either oi the wavs aPOTIBERGRET the husband or the wile 
may exhibit his or her petition’ or libel to one of the Judges 
in term time, or in the vacation at least 30 days before the 
next term, setting forth there{n the causes of complaint, with 
an affidavit that the facts ard true, and that the complaiat is 
not made out of levity, or byfcollusion between the said hus 
band and wile, and for the mere purpose of being freed iron 
each other. Bond to be given for the prosecution as it 
other cases 3 and thereupon a subpena shall issue to the per 
son so complained agaist commanding him or her to appear, 
&c. and upon due proof, at the return of said process, that: 
copy was served, &c. if he or she shail refuse or neglect 
appear, then an alias subpena shal! issue, &c. but if he or she 
cannot be found, then proclamation shall be made at th 
court-house for the party to appear, &e. and notice given it 
two newspapers for three months, and in the mean time th: 
court may make such preparatory rulcs and orders in thi 
cause as may be necessary to prepare the same for tri 
when the court may determine ex parte, if necessary. /1 
all suits, the material facts charged in the libel shall be sub 
mitted to ajury, upon whose verdict, and not otherwise, th 
court shall decree. 


§ 3. In any suit commenced for a divorce for adultery, ! 
it shall be proved that the plaintiff has been guilty of the likt 
crime, or has admitted the defendant into conjugal embrace 


" 
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after he or she knew of the criminal fact, or that the said 
plaintiff (if the husband) allowed of his wife’s prostitution, 
or exposed her to lewd company whereby she became en- 
snared, it shall be a good defence and a perpetual bar against 


said suit. 


§ 4. The Superior Court, after hearing any cause, shall and 
may determine the same as to law and justice shall apper- . 
tain, by either dismissing the petition or libel, or sentencing 
and decreeing a divorce and separation from nuptial ties or 
bonds of matrimony, or that the marriage is null and void ; 
and shall have power to decree alimony to the wife in the 
ease of general divorce, upon the petition of the wife. But 
no judgment of final divorce from the bonds of matrimony 
shall be valid, until ratified by the General Assembly. — 
After a sentence shall be so ratified, all and every the duties, 
rights and claims of the parties in right of said marriage, 
shall cease and determine, and the complainant, or innocent 
person, shall be at liberty to marry again as if he or she had 
never been married. Nothing herein shall be construed to 
,extend to render illegitimate any child born of the body of 
the wife during the coverture. 


§ 5. If any person shall either abandon his family, or ma- 
liciously turn his wife out of doors, or by cruel and barba- 
rous treatment endanger her life, or offer such indignities to 
her person as to render her condition intolerable or life bur- 
thensome, the Superior Court, on due proof made in’manner 
aforesaid, shall and may grant a divorce, and also allow her 
such alimony as her husband’s circumstances will admit, not 
exceeding one-third part of the annual income or profits of 
his estate, &c. which shall continue until a reconciliation 
shall take place between the parties. Nothing herein to be 


so construed as to affect the rights of any creditor of the hus- 
band. 


§ 6. To guard the person thus injured against the heat of 


momentary passion, and to afford tinge and opportunity for 
I 
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reflection and reconciliation, no petition shall be sustained, 
unless the petitioner shall swear that the ground of his or 
her complaint has existed at least six months prior to the 
filing of said petition, and no decree shall be made until a: 
least 12 months after the filing of said petition. 

§ 7. No person not a citizen of this State at the passing 
of this act, or who shall not have resided therein three years 
immediately preceding the exhibition of his or her petition, 
shall be entitled to sue under this act. 

§8. Parties may take testimony by depositions as in suits 
in equity. 

§ 9. A tax of 10/. shall be paid to the State by the party 


cast In every case under this act. 


§ 10. Costs may be awarded to the party in whose be. 
half a decree shall pass, or that each party shall pay his o 
her Own Costs. ° 


§ 11. The husband against whom alimony may be decreed 
shall give good security in open court; and in case of fai. 
lure, stand committed until the order of the court is complied 
with ; or the court may direct execution to issue as in cases 
at law for the money thus decreed. But no process to Issut 
to carry the decree into execution until the same shall hav 
becn ratified by the General Assembly. 


An act to continue in force certain acts concerning the Banks of Cape Fe? 
and Newbern, and for other purposes concerning said Banks. 


The act to establish a Bank in the town of Wilmington, 
and so much of an act to incorporate the Newbern Marin 


Insurance Company and to establish a Bank in said tows,| 


passed in 1804, as relates to the Bank of Newbern, and al 
other acts subsequently passed, relating to the management, 
direction and affairs of said Banks, are continued in forct 
until the 1st of Jan. 1835, except as hereinafter provided fer. 
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§2. The President and Directors of the Bank of Cape- 
fear are authorised to add to the capital stock of said Bank 
5250 shares, and the President and Directors of the Bank of 
Newbern are authorised to add to the capital stock of said 
Bank 5750 shares, of 100 dollars each. 


§.3. The President and Directors of the Banks of Cape- 
Fear and Newbern, within six months after notice given to 
the Governor of the acceptance of the amended charter by 
the stockholders, shall open books for receiving subscriptions 
to the said stock at Raleigh, Wilmington, Newbern, Fay- 
etteville, Edenton, Halifax, Hillsborough, Washington, 
y Warrenton, Salisbury, Tarborough, Morganton, Pittsboro’, 

Se Salem, Rutherfordton, Plymouth, Murfreesborough and 
«. Pan «Greensborough and in Nash county, end keep the same open 
or fame until the whole stock be subscribed. But all shares not 
subscribed for within 40 days, shall be sold by the President 
and Directors at such price as they may think proper, not 
exceeding an advance of $10 on each share. Purchasers— 
a of such shares to pay down at the time of subscribing, with 
4 the first instalment, the advance required. 
t §4. Ten dollars a share shall be paid at the time of sub- 
scribing, and the remaing $ 90, in payments of $10 every 
sixty days thereafter, until the whole is paid, the deferred 
payments bearing interest at the rate of six per cent. per 
annum, until paid; and it shall be at the option of each 
subscriber to fill up his share or shares by payment of the 
residue of the money due thereon, and each subscriber pay- 
ing in advance shall have a discount of six per cent. per ann. 
When $50 on any share shall be paid, the holder shall be 
entitled to receive dividends on the whole share; and on 
failure to make payment punctually of any of the first five 
instalments, the subscriber shall forfeit to the.company all 
the money previously paid; and such share shall be sold by 
the President and Directors for the benefit of the company ; 


but there shall be no forfeiture after the payment of $ 50 on 
each share. 
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§5. The President and Directors of said Banks shall « 
all times be bound to make a loan or loans to the State, ; 
required and authorised by law, of any sum or sums, not ex. 
ceeding in the whole at any one time, one-tenth part of the 
actual stock of said Banks, at a rate of six per cent. per year, y 






























to be paid yearly, provided application be made by the Trea. . 
surer three months previously to such loan. r 


§ 6. That of the shares to be subscribed to the stock of [9m sl 
said Banks, 1000 shares in each shall be reserved for this ey 
State, and subscribed by the Treasurer immediately upon) di 
the opening of the books; and as a consideration for this) or 
amended charter, the State shall be entitled to 180 share be 
of the said 10U0 in each Bank without paying any thing) a co 
therefor, shall be entitled to make payment for 410 share} m 
in each of said Banks in Treasury notes to be issued af 
hereinafter directed ; and shall make payment for the re 
maining 410 shares in each Bank, at any time or times sh 
may think proper during the continuance of this act, ani 
shall not be bound to pay to either of said Banks interes 
upon the shares not paid for; but the interest which maf 
accrue thereon, shall be accounted for as hereinafter directed 












§7. The State shall receive full dividends upon the 18 
shares in each Bank, and like dividends upon 410 shares a7 
each Bank to be paid for in Treasury notes, after the secon! 
dividend to be declared by the said President and Director 
after the firstday of February next; and after the declare 
tion of the said second dividend, the State shall receive what 
ever sum shall accrue upon the remaining 410 shares in eat! 
Bank over and above six percent. per year. 


§8. Atall meetings of the Stockholders of the said Banks 


being, or such other person or persons as he or the Ligisle 






ture may from time to time appoint, shall act in behalf 9% Ev 
the State and shall have the same number of votes to whic tha 
the 


the greatest number of stockholders may be entitled posse* 





ACTS OF ASSEMBLY. 


la 


> if 


ing an equal number of shares with those owned by the State 
at the time of such election; and the number of votes to 


* which each stockholder shall be entitled, except the State, 
the shall be according to the number of shares he shall hold, in 
a the proportions following, that is to say: for one share and 
a not more than two shares, one vote ;. for every four shares 

above ten and not exceeding thirty, one vote; for every six 
: of ff shares above thirty, and not exceeding sixty, one vote; for 
his every eight shares above sixty and not exceeding one hun- 
pon dred, one vote ; and for every ten shares above one hundred, 
this Pe one vote; but no person, copartnership or body politic, shall 
irsfimmepe entitled to a greater number than SO votes. _ No share to 


ing) me confer a right of suffrage which has not been held three 
res) am Months previous to the day of election. Stockholders resi- 
We dent within the State, and none other, may vote at elections 


; 















and at general meetings of the Stockholders, by proxy.— 
None but a stockholder being a citizen of the State, and hold- 
ing at least ten shares, shall be eligible as a Director of the 
Principal Bank, nor shall a Director of any other Bank be 
ligible as a Director of either of the said Banks. Eleven 
sprincipal Directors shall be elected at the annual meeting of 


re 
she 


1" the stockholders of each Bank, seven of such Directors of 


sal the Cape-Fear Bank to reside in Wilmington, and seven of 


he Newbern Bank, in Newbern.. The Principal Directors . 
ef each Bank shall annually appoint the Directors of the 
several Branches and Ageneies, and other officers required 
t the said Branches and Agencies. Not less than thirty 
stockholders, who shall be proprietors of 100 shares or up= 


ont 
tors | 
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hat 


wards, shall have power at any time to demand a general 
meeting of the stockholders for purposes relative to the said 
corporations ; and upon such demand, the President of the 
Bank shall call such meeting, giving four weeks notice in a 
Raleigh paper, and specifying the object of the meeting. 
"1/9 Every Cashier to give bond with securities ina sum not less 
ich than $10,000. The total amount of debts which either of 
the said corporations shall at any time owe, shall not exceed! 
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$ 2,400,000 over and above its deposits. In cases of excess, 
the Directors to be liable in their private capacities. The 


corporations to be also liable. Directors who may have been 
absent when the excess was contracted, or who may have 
dissented from the act, may exonerate themselves’by giving 
n«tice of the fact before a Notary Public, and to the stock- 
holders at a general meetifg, which they have power to call. 
The Treasurer of the State to be furnished, from time to 


time, with statements of the situation of ‘the Banks. 


§9. From and after the 1st of January, 1816, the paper 
currency of the State issued in 1783 and 1785, shall cease te 
be a tender, except to the State Bank. 


§ 10. The Cape-Fear and Newbern Banks shall not issue 
any note ander one dollar. After the 1st of July next, the 
$11 of an act passed in 1804 to establish a Bank in Wil- 
mington, and the $12 of an act passed in the same year to 
incorporate the Newbern Marine Insurance Company, and 
to establish a Bank in said town, also an act passed in 1809, 
to regulate the Banks of Newbern and Cape-Fear in certain 
cases, are repealed. 


§11. A tax of one per cent. per annum shall be levied on 
all stock holden in each of the Banks of Cape-Fear and New- 
bern, excepton the stock holden by the State, to be paid to 
the Treasurer of the State on or before the 1st of October 
annually. 


§12. The Treasurer of the State is authorised and direct- 
ed to issue Treasury.Notes to the amount of $82,000 oi 
the following denominations, viz. of 5, 10, 20, 25, 30, 40 
and 50 cents, with such margin and device as he may think 
proper to adopt—shall be made pavable to the bearer at the 
Treasury of this State, shall be dated and signed by the 
Treasurer and immediately paid over by him to the Cashiers 
of the Banks of Cape-Fear and Newbern, in equal portions, 
thereby paying to each for 410 shares of stock. The said 
Treasury Notes shall not bear interest. To be thrown into 
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virculation by the said Banks, redeemed by the Treasurer 
from time to time as they shall be presented, but by him may 
again be circulated, and shall be receivable in debts and 
taxes due the State. | 


§13. The Presidents of the Banks of Cape-Fear and 
Newbern to make known to the Governor within four montiis 
after the first of Jan. next, their acceptance of this amended 
eharter ; and in case they fail to do so, this act and everv 
part‘thereof, shall become void. 


§ 14, 15, 16. Contain provisions for redeeming the paper 
aurrency of the State, provided the stockholders in the Stat 
Bank of North-Carolina shall, by common censent or other- 
wise, dissolve the charter of said Bank previous to the tsth. 
of December, 1816. 


§17. Authorises the establishment of Branches or Agen- 
eies at such place or places within the State as the President 
and Directors may think proper. Not less than three Die 
tectors to be appointed at such Branch or Agency, and no 
Branch or Agency to be removed unless directed by the 
stockholders at a general meeting. ! 


- 


= SS ie 


An act to amend an act passed in 1741, entitled “ An act for the better 
observation and keeping the Lord’s Day, commonly called Sunday, and 
for the more effectual suppression of Vice and Immorality.” 


. When a man shall be accused by a single woman, in the 
manner prescribed in the above recited act, of being the 
father of her bastard child or children, he shall, on the return 
| of the recognizance, capias or attachment to the county 
court, be entitled to have an issue made up to try whether 
he be the father of such child or children ;_ upon which trial, 
the examination of the woman on oath before.the Justices 
shall be prima facie evidence only against the person accused. 
ff the jury, on trial, find the person accused to be the father, 
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he shall stand charged with the maintenance of the child or 
children; but if the jury find he is not the father, he shall 
be discharged, All examinations to accuse a man of being 
the father of a bastard child shall be taken within three years 
after the birth of said child. 


§ 2. Costs of trial to be paid by the party claiming the 


benefit of such issue. 


§ 3. The attorney for the county may appeal to the Supe- 
rior Court. 


Av act to amend the Revenue Laws of this State and to provide a Revenue 
for the paymen® of the Civil List and contingent charges of government. 

‘The tax on land and improvements tu be levied and col- 
lerted as follows: the Justices of the Peace appointed to 
take the lists of taxable property in the several counties shall 
require every person liable to pay land-tax, to list each and 
every tract of land by him or her holden within the county, 
stating the number of acres of each separate tract, its local 
situation and its reasonable value, including the improve- 
ments: And where the dividing line between two counties 
runs through any tract of land, the owner may list it in 
either county. Guardians to list the lands of their wards, 
being minors, &c. 


§2. Justices appointed as aforesaid to make out a fair 
copy of the lists of lands taken, with the number of acres and 
valuation annexed, and return the same to the Clerk of the 
County Court atthe next term. And said Clerks must re- 
turn a list of such property to the Comptroller on or before 
the first of September annually. 


§ 3. Clerks of Courts to deliver a copy of the returns 
made by the Justices to the Sheriffs within 40 days. And 
the Sheriffs after the 1st of March shall proceed to collect 
the taxes, and account fer the same on or before the 1st of 
Mctober. 
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§ 4. When the lands of aop-residents shall not be given in, 
the Justice taking the list, or the Sheriff of the county, either 
from their own knowledge or from information, shall sum- 
mon one freeholder in the neighborhood of such lahds, who 
shall within five days proceed on said lands, and on oath 
value the same, describing the local situation and number of 
acres; this freeholder is to transmit a fair transcript of his 
valuation to the Clerk of the County Court, within ten days. 
Said freeholder to receive a compensation of one dollar for 
every tract of land by him assessed, to be levied by the 
Sheriff when he collects the tax, if not previously paid by 
the owner. ’ 


§ 5. Town lots with their improvements to be assessed as 
at present: the valuation to take place at the same time that 
land and other taxable property are given in, and the asses- 
sors shall make return thereof to the Clerks of the county 
courts at the same time that Justices of Peace are required 
to make return of the lists of taxables taken by them. 


§6. Ifa Justice of Peace, at the time of receiving a list 
of the taxable property, is of opinion that the property is 


undervalued, he may summon two frecholders to value the 
land. 


§ 7. Residents failing to give in the valuation of their 
lands within the time prescribed, is liable to pay a double 
tax; and the Justice who takes the list knowing of such 
failure, is to summon two freeholders to determine its value. 


§ 8. The valuations to be made in dollars and cents.— 
Lands liable to be sold for taxes shall be sold as heretofore. 


§9. For the year 1815, there shall be levied and collected » 


eight cents on every $ 100 value of lands assessed and re- 
turned as aforesaid, 


§10. The owners of stud-horses and jack-asses to pay 
the sum which they ask for the season of one mare. 


§ 11. Hawkers and Pedlars to pay $6 for every county, 
not on a navigable stream, in which they travel and. sell 
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goods; and in every county beimg on a navigable stream, 
$20. Hawkers and Pedlars trading without a licence, 
to forfeit $ 100. 


§42. Merchants selling goods to the amount of $400 in 
a year, to pay a tax on their stores if a wholesale merchant, 
$16, if a retail merchant $6. Stores to be given in as 
other taxables. Retailers of spirituous liquors, except they 
sell other goods, are not to be liable tothis tax. The sheriff 
may demand this tax from persons who keep stores for a less 
term than one year, who sell to the amount above specified. 


§ 13. Owners of Billiard Tables to pay a tax of $ 50, and 
give them in as other taxable property. The tax to be paid 
whether the table was in possession on the fst of April or not. 


§ {+ Itinerant stage players, rope-dancers, tumblers, and 
wire-dancers, exhibitors of natural or artificial curiosities of 
any kind for reward, shall previously pay to the sheriff of 
every county into which they travel $20 as a tax; if they 
perform or exhibit in any county without first paying this 
tax, they are liable to a forfeiture of $ 60. 


§15. A tax of $5 on all gates erected across any public 
highway. The owners to give them in with their other tax- 
able property. 


§ 16. A tax of 30 cents on every free poll, and a tax of 
30 cents on each and every black. 


§17. All free males between the ages of 21 and 50, and 
all slaves between 12 and 50 shall be subject to a poll-tax. 
All slaves to be listed in the county where they reside. 


§ 18. Atthe first county court of every county after the 
ist of January annually, the Justices shall lay a tax not ex- . 
ceeding five cents on every $ 100 valuation of lands with 
their improvements, and a tax on the other objects of taxa 
tion herein before enumerated, as is already prescribed by 
law for the purpose of paying the county charges. 
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§ 19. The Wardens of the poor of every county to lay a 
like tax for the purpose of defraying the parish charges. 


§ 20. The sheriffs to have the same powers, &c. in collect- 


ing taxes as heretofore. 


§21. After paying the civil list and other specific appro- 
priations by law, the balance of theerevenue remaining in 
the Treasury during the year 1815,.is declared to be a con- 
tingent fund to be applied to the incidental charges of go- 
vernment. 

mt "> 
An act declaring Quakers competent persons to serve on Grand Juries and 
also on Petit Juries in criminal cases. 

The people called Quakers shall be competent to serve on 
«rand Juries and also on Petit Juries in the trial of all cri-: 
minal cases, and be entitled to be sworn according to the 
terms of their religion, as heretofore prescribed by law and 
observed in the trial of civil cases. 


——E SS 


An act to continue in force the 3d section of an act passed in 1815, 
respecting scites for Light-Houses and Fortifications. 

The provisions contained in said section, so far as they | 
relate to the time of laying off and paying for land for the 
purposes in the act expressed, are declared to be in full force . 
and operation tillthe 1st of December, 1818. * ; 


eet): oe 


An act allowing further time for registering Grants, proving and register- 
ing Deeds, mesne Conveyances, Powers of Attorney, Bills of Salé and ok 
Deeds of Gift. | 
Two years after the passing of this act are allowed for re- 

gistering grants, &c. 

et S's ee. 





‘An act to amend and explain an act passed at the last session, entitled 


“An act to raise a Revenue for the payment of the Civil List, &c. for 
the year 1814, 


The tst section of the above recited act is declared to ex- 
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tend to all free males between the ages of 21 and 50 (which, 


owing toa mistake in the engrossing of said act was rendered. 
doubtful.) 


eK Sa 


An act further to promote the administration of justice in the Supreme 
Court,of North-Carciina. 


No Judge, on his circuit, before whom, in any of the Sue. 
perior Courts of this State, any cause in law or equity, or 
any matter of law shall be tried, and which may be transmit- 
ted to the Supreme Court by appeal, for the opinion of the 
Judges, shall sit on the trial of said cause or matter of law 
in the Supreme Court; bit is hereby forbidden from giving 
his opinion on any matter of law which may have arisen on 
the trial of said cause in any of the courts below which said 
Judge may have held. : 

§ 2. The Judges of the Superior Courts shall hereafter 
arrange their respective ridings as to them shall seem fit, so 
as not to be located to, any particular circuit. 


at 2): 


An act to give to the Superior Courts of Law concurrent jurisdiction of 
Petitions for the amendment of Grants from the State and mesne Con- 
veyances for Land. 

The Superior Court of law in each. county shall have as 
full power to hear and determine petitions for the amend- 
ment of grants from the State, and mesne conveyances for 
land in all cases whatsoever, as the several Courts of Pleas 
and Quarter Sessions now possess. . 


—-—at ED oe —— 


An act further to prescribe the duties of the Comptroller. 

The Comptroller, immediately after the 1st of November, 
annually, shall prepare the account of the Public Treasurer 
with the State, as the same shall appear on his books for the 
year preceding, stating the balance of money in the Treasu- 
ry at the last settlement, the receipts during the year, partie 
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eularizing the monies and account from which the same 
accrued and were received, the amount received from each 
respectively ; and a particular statement of the disbursements - 
within the same period, and the money remaining in the 
Treasury; and shall annex a statement of the Revenue from 
each subject of taxation in every county of the State—of 
which account and statement the \Comptroller shall have 
printed 250 copies before the meeting of the General As- 
sembly. next ensuing, to be delivered to the Clerk of either 
House within the first week of the session. 


§2. The Treasurer to pay for the printing. 
ae SS 


An act for the relief of persons who have made entries on vacant and unap- 
propriated lands, and on which warrants of survey have becn issued and 
lost by accident. 


Any person who has made since the year 1800, or shall 
hereafter make an entry of land within this State and on 
which the entry-taker has issued or shall issue his warrant of 
survey, and the same be lost by accident, it shall be lawful, 
on due proof being made to the county court of the county 
in which such entry shall have been made, to issue an order 
directing the entry-taker to issue a duplicate warrant of sur- 
vey of the tenor and date of the one lost, stating the same to 
be a duplicate, which shall be as valid as the original, pro- 
vided seven Justices were present at the time of making such 
order. Nothing herein to have the effect of reviving such 
entries as have reverted to the State by the purchase money 
not being paidin due time. No survey or grant made under 
this act to affect or impair titles to land heretofore granted. 


§2. Entry-takers to receive for duplicate warrants 25 cents. 


et CTD Hite 


An act to amend an act concerning old titles of land and for limitation of 
actions, and for avoidirg suits in law. 


All actions of debt grounded upon any lending or contract 
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without specialty, shall be brought within three years after 
the cause of such action, and not after. . If any person enti- 
tled to such action of debt shall be, at the time of such cause 
of action given or accrued, fallen or come within the age ot 
21-years, feme covert, non compos mentis, imprisoned or 
beyond the seas, then such person shall be at liberty to bring 
his action, so that he bring it within such time as is, before 
limited, after his coming to full age, discovert, of sound mind. 
at large, or returned from beyond the seas, as other persons 
having no such impediment might have done. 


aes CD oe 


An act to appoint Commissioners to run the Boundary line between this 
State and South-Carolina. 


Gen. Thomas Love, Gen. Montfort Stokes and Col. John 
Patton are appointed Commissioners on the part of this State, 
to meet such Commissioners as may be appointed by the 
State of South-Carolina, to run and mark the line’established 
by the provisional article of agreement entered into between 
the Commissioners of the two States at M’Kinney’son Lox- 
away river, on the 4th of Sept. 1813 (since established by 
the Legislatures of both States) with power to employ sur- 
veyors, chain-carriers, Kc. 


——<at SD oe —-- 


Anact to authorise the Courts of Pieas and Quarter Sessions to empldy 
suitable persons to transcribe the Register’s Books of their respective 
counties and for other purposes. 

The county courts shall have power to employ suitable 
persons to transcribe and index such of the Register’s Books 
in their respective counties, as from decay or other causes 
may require to be transcribed or indexed; ‘and the said 
books when so transcrived and approved of by said court? 
respectively, shall be deemed and taken as public records. 

§ 2. Each of the Clerks of the county courts, upon applica- 
tion of the Register of the county, at any time after ten days 
trom the rise of each court, shall deliver to him all deeds 
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and other instruments of writing admitted to probate, and 
then in the Clerk’s office, for registration, and shall at the 
same time pay over to the Register the several fees for ri- 
gistering the same. In case of failure, the Clerk shall forfeit 
and pay to the Register £50, for which sum judgment shall 
be entered by the succeeding court upon motion on behalf of 
the Register. 


eet ED me 


LIST OF THE ACTS OF A PRIVATE NATURE, 


Academies. 
To establish an Academy in Iredell 
To incorporate Rush Academy in Hyde 
To amend the act for erecting an Academy in Tarborough 
To incorporate Hillsborough Academy 
To establish a free school in Duplin 
To incorporate a Female Academy in Louisburg 
To incorporate Union Academy in Halifax 
To establish an Academy in Greeneville 


Courts and Juries. 
Respecting the court officers of Buncombe 
Surry court to appoint a committee of iinance 
Altering the time of holding Rowan county court 
Concerning the superior court of Craven 
Altering the time of holding the superior courts in Wilkes and Ashe 
County court cf Nash may appoint another ranger 
Superior courts of Mecklenburg and Cabarrus, altered 
Concerning Richmond superior court 
Do, do, amended 

To provide for paying jurors in Bladen 
‘To amend the act providing for paying jurors in Bertie 

; Divorce and Alimony. 
Securing to certain persons such property as they may acquire 
Yo amend the act securing property to certain persons 

Elections. 

To establish one other separate election in Orange 
Removing a separate election in Rockingham , 
Altering two elections in Iredell and one in Cabarrus 
Altering a separate election in Rockingham 
To remove a separate election in Franklin 
To establish a separate election in Gates 
To remove two separate elections in Orange 
To establish and alter a separate election in Wilkes 
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To remove 2 separate election in Northampton 

To alter an election in Camden 

Respecting a separate election in Wake 

Allowing compensation for holding elections in Carteret 


Incorporations. 
Te incorporate Davie Lodge, No. 39, Bertie 


“To do. Fayetteville Thalean Association 


To do. Raleigh Thespian Society 
To do. Kilwinning Lodge, No. 64, Wadesborough 
To amend the act making navigable Contentnea creek 
To incorporate the Wilmington Thalian Association 
To amend the act incorporating Clubfoot company 
' Roads, . 
Respecting two turnpike roads in Wilkes 
Concerning a turnpike road in Buncombe 
Allowing D. M’Farland to make two roads 
Concerning roads in Lincoln, Burke, &c. 
Authorising Charles Parish to open a road 
Poor. 
Respecting Peor Houses in Chowan 
Better to provide for the Poor of Wake county 
Laying an additional Poor Tax in Sampson 
| Towns. 
For the better regulation of Wilkesborough 
Further to regulate the town of Edenton 
Establishing a town on the lands of Jonathan Hunt 
Concerning the town of Smithfield 
For the betier regulation of Elizabeth Town 
Commissioners of Beaufort to appoint Auctioncers 
Concerning the City of Raleigh 
To amend the act for regulating Lumberton 
Respecting the town of Hillsborough 
Concerning the town on Jesse Peacock’s land 
Sheriffs. 
E.. Chambers and John Smith of Rowan, may collect taxes 
Certain Sherifis may -ollect arrears of taxes 
William Hampton, of Wilkes, may collect taxes 
For the relief of Matthew Keily of Biaden 
Various. 


To repeal the act of 9796, so far as relates to Beaufort 
Fixing the dividing line between Burke and Ashe 
For the relief of the Treasurer.of Martin 

Lottery granted to Cape Fear Agricultural Society 
Lottery for the benefit of Alexander Smith 

For the free passage of fish up Brice’s creek 
Respecting the militia of Rowan 

To prevent Peter Hairston from keeping gates 
Authorising T. Lacey and T, Searcey to erect gates 
Fixing lines between Chowan, Perquimens and Gates: 









